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SC09-87264
Cntario Superior Court of Justice
Toronto Small Claims Court
BETWEEN:
MARGARET HATFIELD
Flaintiff
=and-

DONNA CHILD and ARTWORLD INC.

doing business as ARTWORLD OF SHERWAY
Dafendants

J.J. Sommar, counsal for the Plaintiff

R. Dowham & B, Shiller counsel for the Defendants

Judgmant
INTRODUCTION

The Plaintiff purchased a painting called the “Wheel of Life”
also referred to as the “Circle of Life” from the defendant art
gallery. The painting is said to be an criginal by Norval
Morrisseau, the founder of the Woodland School of Art. She

believes that her painting is a worthless forgery,

Morrisseau was a prolific artist having painted in excess of
10,000 paiptings in his lifetime. It is common knowledge that he
had variocus health issues, had a stroke, suffered from
alpoholism and substance abuse, and in his later years had
Alzheimer's disease, He was incarcerated for a perloed of time
daring which he continued te paint from his cell. He lived
across Ontario, in Western I::.a.nar.il and British Columbia,
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REMEDY

The Plaintiff seeks as a remedy the rescission of the contract
due to misrepresentaticn and breach of contract and
reimbursement of all costs., In the alternative, she seeks
damages for deceit including the refund of the purchase price
plus less of investment opportunity punitive damages and costs.
The costs sought by the Plaintiff exceed $40,000.00 dollars.
The Dafendant seeka costs of 51,500.00 dollars.

Issue _
"1, Is the painting 'Wheel of Life" a forgery or is it an
duthentic painting by Norval Morrisseau?

2. If a forgery, did the Defendants misrepresent the painting?

PLAINTIFF' S EVIDENCE

HMARGARET HATFIELD

The Plaintlff purchased the painting February 26, 2005 paying
$10,350.00 dollars.-see exhibit 4. She was told that Ms. Child,
the gallery director had obtained it from a gentleman collector,
Two certificates of appraisal were provided-see Exhibit 3a and
Exhibit 3b as proof of_authanticit?.

~ Om RApril 6, 2009 she learned of the forgery of the painting by

viewing a website called www.morrisseaubuyersbeware.com and frem
an Ottawa newspaper article by Dr. Jonathan Bfnwn'ﬁ attempts to
get refunds based upon a statutory declaration by Norval
Morrisseau-see Exhibit 5. She saw her painting “Wheel of Life”
en the website and spoke with Mr., Ritchie Sinclair who has a

. wabsite focused on Hornisséau.

She was advised by Ms. Child that Morrisseau’s declaratiocn was
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of no value since he was not competent at the time and the
matter with Mr, Sinclair was in litigation. The Defendant Ms.
Child sent the Plaintiff Ma. Hatfield a registéred lettar dated
June 16, 2009 indicating that the matter could be resplved
amicably-see Exhibit &.

The Plaintiff spoke with Mr. Samuel Stevens, the lawyer who
swore the affidavit and learned that Mcrrissesu appeared to be
aware at the time, and in a letter from Stevens dated June 18,
2010 he stated that Morrisseau appeared to be af sound mind and
understood what he was saying.-See Exhibit 7.

She also cobtained a letter from Mr. and Mrs. Dave and Michelle
Vadas, the executors of the estate of Norval Morrisseau from Dr.
G. Sheppard dated Octcber 6, 2004 which says that Morrisseau was
in paa#eaﬁian of his faculties.~See Exhibit 8.

On cross-axamination, Ms. Hatfield agreed that she.did not
investigate turthar.and speak to either of the appraisers either
at the time or years later. Easentially she relied on Mr. Dan
Robinson and Mr, Ritchie Sinclair. |

DONALD ROBINEON

QUALIFICATION AS AN EXPERT _

Mr. Robinsen wae qualified as an Ekpart witness on the valuation
and authentication of the paintings by Norval Morrisseau. He was
nét qualified as an expert witness regarding handwriting.

Rebingen is the founder of the Kinsman Rebinsen gallary which
cpened in 1280 and represented Norval Morrisseau for 19 years.
He -examined the artist’s syllabic and English signatures, -

He appeared as an expert witness in the Tax Court of Canada in
. regards to the appraisal of two hundred, (200) Worval Morrisseau
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paintings and as an expert witness in two other proceedings. He
stated that he had personally appraised one thousand, (1,000)
Horval Morrisseau paintings for institutions and private
collections. Due to the ceontroversy over fake Morrisseau
paintings he is no longer a member of the Art Dealers
Association of Canada.

'On cross-examination he agreed thaet Mr, Michel Vardas developed
a marketing plan to gradually lnerease prices. Mr, Robinson
himself testified that he wanted a small-gfadual increase of
perhaps 5~10 percent per year since at the time prices in
Vancouvar B.C. were much lower than in Dﬁtaria. In addition
Robinson sold Norval Morrisssau paintings to private collectors.
He owns one (1) such painting himself.

Although ha testlfisd as to valuation of Morrisseau art in the
Tax court case of Whent v. Canada, the basis for his evidence
was not favourably received by the trial judge. Defendant
Counsel read paragraph 67 of the decision of Justice Morgan:

“Mr., Robinson's uee of his 1990 price list as his basic tool for appraising fair market value is based

on the assurption that there was &t least one owner of a retail art gallery who, in 1984, 1985 and

1986 would have taken the risks, incurred the costs and put forth the effort which Mr. Robinson

did in 1990 in order to sell new Morrisseau works. There is no evidence on which 1 can find that

eny such owner of a retail art gallery existed in those years. In fact, the evidence runs in the

opposite direction and I'm feft to conclude that there was no such owner. In other words, the

sssumption underlying Mr. Robinson's use of the 1990 price list has not been proven. Therefore,

the comerstone of His appraisal is seriously damaged.” :

Page 10 Transcript dated May 31, 2011

Defence counsel also raised the Court’s concern of a confllct of
intereat at para 62:
“Mr. Robinson's close association with Marrisseau is both an asset and a lability. It is an asset in
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the sense that he has extensive knowledge of Morrisseau, his paintings and the current market for
Morrisseas'’s work. It is a lizbility In the sense that he has a hopeless conflict of interest in trying
1o be ohjective about the quality or value of Morrissean's work when he is currently the exclusive
distributor for Marmisseau's new warks in Outario,”

Page 11 Transcript dated May 31, 2011

Mr. Robinson's report dated July 7, 2010 was marked for
ldentification as Exhibit 16 and was provided to show his
background and extensive dealings with tha art of Norval
Morrisseau. Mr. Robinson testified that although he was not
compensated for this testimony he continues to sell Morrisseau
paintinga. Despite this iﬁpo;tant end significant conflict of
intarust, he testified that he would be cbjective in his

testimony.

On redirect, Mr. Robinseon :nstifiad.that-t:here'were perhaps
thirty (30) paintings sold by his gallery) and that Morrisseau
paintad ten thousand ilﬂ,GﬂU} paintings. It was his opinion that
Randy Potter scold some two thousand, (2,000) fake paintings. He
testified that at least forty-five (45) galleries sell Nerval
Morrisseau paintings across Canada. The Court finds it obviocus

that Potter would be seen as a significant competitor.

Robinson candidly admitted that he bought fake Morrisseau
paintings in 1990 at a Kahn country auction and believed that
they were ﬁanuinu based on the word of another art dgaier naned
Joseph McLeod, the author of the appraisal- of the “Wheel of
Life"-see appraisal Exhibit 3B, Mr. Robinson testified that he
bought some twenty-eight (28) fakes at two or three auctions,

After reviewing the authorities provided by counsel and
considering their submissions, Mr. Robinson was qualified as an
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expert witness on the valuation and authenticaticn of Norval
Morrisseau, the artist. He was not qualified as a handwriting

expert.

DONALD ROBINSOM EXPERT TESTIMONY

AUTHENTICITY

Marellian Analysis

In determining the authenticity of a painting Robinson examines
the history of the painting, he consideras Morellian stylistic
analysis based tpon the nineteenth century art critic Giovanni
Morelli, later adopted by the American scholar Bernard Berenson
who died in 1957. The Mgrellian method consiste in ldaking at
paintings to tell the difference between fake and real
paintings. Mr. Roblnson would examine a tiny part of the
painting and by examining the tiny details proof of the forgery
would be revealed. In his opinion the painting entitled “Wheel
of Life"” was nowhere an exact copy and nowhere a good fake due

to inconsistencies in the style.

Syllabic signature

Robinson looked at the documentation, and the syllabic
signatura. He examined the provenance (crigin) to see if there
was a link back to the artist and determined that there was no
credlible provenance. He testified that he wnufd expect to ses
bills of =ale, gallery receipts and owner's notes. The only
evidence that was provided was that the painting was purchased .
from the collection of Jim White who was known to have purchased
paintings from Kahn Aucticns. He learned that they purchased thé
painting from a private collector in Thunder Bay which Mr.
Robinson testifled turned out not to be true.

It was his opinion that the signatures varied tremendously.
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He agreed that some paintings in the 90's had syllabic
signatures similar to the subject painting stating that
Merrisseau was not totally consistent in those days,

Signature on the back
He teatified that there was never large black dry brush paint en
authentic Norval Morrlsseau paintings. Whenever Norval
Morriaseau signed he used a regular brush, The dry brush
technique is to dip a brush in a jar of paint, wipe most of the
paint off and use it to predute a signature. He testified that
the Back of the “Wheal of Life” painting has a dry brush
signature so that it looks old and faded which is typical of
1570'e fakes.

Bandwziting _
He then examined the handwriting and looked at the title and the
signature and he noted a significant difference in the signature

compared to examples from undisputed sources.

Title

He stated that Morrisseau never painted using all capital
letters in his titles. He would use upper and lower case
letters, |

Btyla

Robinson teatified that the style of the paintinge is. not
typical of Morrisseau. That he would expect painting in 1979 to
be brighter since Nerval Morrisseau used paints directly from
the tube and so colcurs are less muted and less earcth colour.

These ware not the colours used in 1979. And yet he agreed that
he had dealt with a sample of pailntings that was considerably
smaller than the prolific producticn of this artist.

P.@5-39
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Valuation

Mr. Robinson testified that if the “Wheel of Life” was authentic
that it would sell for between twelve thousand to fifteen
thousand dollars in February 2005. Whereas, 1f fake worth
nothing but if framed two hundred dollars. If authentic today
the market value would be between twenty to twanty-five thousanc
dellars. He would sell the painting at his gallery for between
twenty to twenty-three to twenty-five thqusand_dpllars; The
value 'as a fake at trial is zero.

An order was 1ssued excluding Mr. Ritchie Sinclair from the

courtroom pending his testimony.

DONALD ROBINSON

Re sworn

Mr. Robinscn commented on the 8tatement of Jim White in a
statutory dsclaration dated Decpmber 6, 2009 set out in Exhibit
9. Defendant counsel cbjected to Mr. Robinson testifying and the
Court ruled in considering the jurisprudence that an expert
witness can testify in regards to his area of expertise as well
as matters that are within his personal knowledge. An expert
witness has the obligation to be truthful and objective in all
of his teatimony.

The Court ruied that it would pefmit Mr, Robinson tc testify as -
to his personal knowledge and give it the weight that ft found
appropriate.

The Court alsc ruled that it would pearmit Mr. Ritchie Sinclair
to testify although prasent on the first day of the trial during
the testimony of other witnesses and abply the same rules and
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orders to all witnesses, The Court will assess the credibility
of all witnesses in the normal course.

Rebinson testified that during the time that he represented
Morrisseau exclusively which was for 19 years that not cne
painting had writing on the back in paint and brush.

Mr, Robinson testified that he assumed that the paintings
attributed to Morrisseau were signed by the family. He had
received a large riumber of paintings from the Morrisseau family
in Thunder Bay. On February 22, 2002 Christian Morrisseau =ent
him paintings which Robinson said were all fakes. He took
photographs of them and returned the paintings to them. He later
noted that the Morrisseau family were selling the same paintings.
as well as others on the internet. They made paintings and tried
to sell and distribute them and issued certificates of
authenticity of fake paintings.

On cross-examination, Mr. Robinscn agreed that:

Morrisseau made his living selling paintings.

Morrisseau painted over 10,000 paintings in his life and that he
was most prolifie in his later years. '

Morriseesau moved throughout Ontario and B.C from 1560-1880.
Morrisseau was scmetimes in Northern Ontaric frem 1962-1981 and
sometimes making paintings and selling them through the Pollock
Gallery. i

A significant number of paintings would be from Northern Ontario
where Herval reslded.

It was his opinion that paintings from the 1%70's were rare,
Morrisseau suffered from .drug addiction, had alcchel problems,
was incarcerated and lived on the streets of Vancouver.

In 1996 Morrissgean suffered from Parkinson’s disease and for a
number of years after took concern for his health and no longer
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took drugs, did not smoke and was not intoxicated.

That in the early 1380's Morrisseau had an alechol problem and
smoked marijuana and suffered a stroke in 1994 and Hr. Robinscn
took him to hospital,

Exhibit 16~ Repart of Danald Rebinson dated July 7, 2000

Mr. Robinson agrees that his process was to review seven
considerations in determining the authenticity of painting.

The provenance of the “Circle of Life” was from James White via
Randy Potter-Khan Country Auctions from David Vess. That Randy
Potter told him that he purchased paintings directly from
Morrisseau,

Mr. Robinscn based his opinion of forgery since a large number
cf the paintings cama from Khan Country Auctions. He observed
Mr. White at Fhan Country Auctions buy a large number .of
paintings. That he agrees that all the paintings from this
auction are forgeries, “They certainly ars!" he said.

In particular he referred to a statement from Mr. Vess in which
he claims five hundred psintings., Although Mr. Roblnson agrees
that paintings were avallable frem Northern Ontarie at the time

he teszcified that he could not agree:
“0). But he says he got 500, Mr, Robinson; you see that?
A. Yes, but we've already had a statement by Randy Potter that - which is in my appendix - that
ke first of all sald over 1,000, or 1,200 Ithinkitmmdth.mﬁmud]yhl sold over 2,000 and,
during the early times when these paimings were first appearing on the, at the auction marlet, 1
began - ] followed the first 800 and then [ gave up following because I realized 300 was just too
many paintings to be suddenly available from ome litle part of Canada from the *70°s."

Page 19 Transcript dated September 1, 2011

“A. ..faere's a massive scale of - it was a massive scale of acquisitions and it's incredible. For

10
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example my gallery currently spectalizes in just these types of paintings, older historical, older
paintings with a good providence, and we - routinely when we get paintings consigned to 13 from
private people, a lot of them from Thunder Bay area and from northern Ontario - it's routiae that
we would receive a letter with it, a gallery invoice, other documentation, that if it didn’t come
from Narval it came from somecne else, but some sort of trail and record and providence < so
important. Mone of these paintings have any providenee whatzoever.”

Pages 20-21 Transcript dared September 1, 2011

In answer to the question: did Morval sign his signature in

English with brush and paint? He testified:
“... almost never did it. Not to my knowledge have ] ever seen it.”
Pages 21-22 Teanscript dated September 11, 2011

Mr. Robinson’s evidence of Meorellian analysis cf the round
versus elongated eyes in Morrisseau’s painting was confusing.

His commentary on colour was alsa lnconsistent.
Exhibit 25%- Colour reproduction of painting “Sunset Ceremony”

In reference to the painting “Sunset Ceremony™ 1974 p 105, it
was said to appear as a faded yellow orange celour. When Defence
counsel put to him the statement that the colour palette in
“Sunset” is muted as in the painting "Wheel of Life”, Robinaon
had no answer, Mr. Rocbinsen sald that the subject painting has a
muddied look. In other words dull, Mr., Robinson testified that
Morrisseau increased the brightness of paintings by the 1880’1,
Then when Robinson was asked to comment on Exhibir 17- a colour
 reproduction of painting of the “Migration” 1973 at page 95, Mr,
Robinson agreed that this painting has the szame earth tones but
‘a different colour palettes than the subject painting,

Mr. Rebinson agreed that he probably offered for sale Morrisseau

paintings that turned out to be fakes. He also agreed that even

11
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he himzelf had difficulty assessing the authenticity of
Morrisseau paintings around 18%99-2000.

Mr. Robinson testified that his testimony &s an expart witness
in the Whent tax case was on the narrew issue of the appraisal
of Morrisseau paintinge and not on authenticity since he relied
on the appraisals of more experienced appraisers from the Art
Gallery Asaociation of Canada,

He testified that he cbserved Narval Morrisseau himself having
difficulty telling whether or not his own painting was a fake,

‘A. Weil then, | have evidence, | watched him; I've been aware of his looking at paintings in the past,.
not this particular one, and I've been aware that Norval sometimes had difficulty just bo tell you
whether a fake painting was really his, because it might be quite close in style, or if 's & fake. So this
is, this almast certainly would be one of the ones that Nerval locked at and said, *I'm not sure about
this" and very likely then he was advised not to submit a statement saying he, ha was asure.
Q You're just speculating; you dan't know?
A. |, I've seen evidenca of him daing that in the past; sometimas not being able to, not being sure
whether a painting is, was really his or whether it was by somebody else. It's pratty obvious; at least it
is ta me; that if ha wasn't sure he wouldn't say he was."

Page 49 Transeripe dated Febwuary 23, 2012

The Court concludes that awnthentication by the artist himaelf
was at times incorrect.

Although Mcrrisseau told Mr. Robinson the names of the persons
involved in the forgeries, Mr. Robinson did not write them down
since he had no evidence to back up his claims,

A Well, | didn't write them down and | had no evidencs whatsoever to back up his claims. He
did mention paople, apprentices. So | didn't do anything with them because | hed no, no
evidence and no reason to believe - | had nothing to bagk him up.”

Page 52 Transcript dated February 23, 2012

12
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Mr, Robinson also agreed that Morrisseau could have had memory
problems during the years 2003, 2004, 2005, 2006 and certainly
in 2C07.

‘Q. So ha was starting to have memory problems, wasn't he?

A. He may have.

Q. He could have had memary problems in "03, '04, '05, '08, certainly in 077

A. He could have.

Q. You saw him...

A, It could be,

Q. ..in those years?

A. The, there's two possible explanations; he had a memory fallure or he wasn't sure of the style.
Q. Well, but what I'm confused about is he was so sure It was a fake when he, in May of 2001,
told you it was fake.

A Well, you know, Norval was getting sick somewhere around this time and. .,

Q. ... So you'll agree with me that he etartad to fade in hig ability to talk as he moved towards
2006, correct?
A Yes®

Page 56 Transcript dated February 23, 2012

Mr. Robinson also agreed that Morrisseau could have been.
inconsistent in his identification of fakes. For example Norval
Morrisseau signed a statutory declaraticn dated April 24, 2003-
(Bee Exhibit 31) listing thirty seven works as fakes and
imitatione with photocopy of painting,

Q. So i's clear, you'll agres, ha's very inconamtenl in what he pays is real and what he says is fake?

A Well..

Q. tan thal true?

A, . somewhat incengistent. | moan, it was a large valume of peintings hace, which, in my eyes, there's a large numbar here
that are in fact very consisten, but there are soma that aren't

Q. Weall, we don't heve the evidencs relating to all the paintings and whane tney are, right, iz be able to - there sren’t cthar
catalogues with them In them whare ha's made carmmentany; Agh? All we have i what we have?

A Yea,

Q. Bub you're seeing that he couldn’t get it fight 8 numbar of times; kn' thet cormct?

A, Well, you know, again, | have to repeat what | said before; |, I Bn'l necesaarlly 8o that ha didnt get i rignt. What I'm saying

13



APR-B2-2813 14:00 P.15-39

i ha may, ha may wall, for axample, have when unsure whether it was his or, or i was similar to semething and he just wasn't
suna, | do knew from talking to Miche's Vadas and Gabe Vadas in the past that there were instances where, thay toid ma that
Warval had looked gt some paintings and he wesn'! sure sa they amited & They did, they did tell ma thay

A, but ba's able to, | balieva he was fuly abia to identify a painting when he was shon & real painting in front of him. He
know Rght away whathar ka pantad or not
Q. Okay. Was he ghown Wheel of Life, to the best of your knowledge?
A Not to my knowisdge " '
Pages 74-75 Transeript dated Fehenary 23, 2012

The Court finds it highly irregular that Marrisszeau the artist
himself was unable to identify his own art. Mr. Robinson
testified that he would not be surprised that Morrisseau would
gign a certificate of authenticity to make socmecne happy as
atated by Christlan Morrisseau in a bleg. This raises even more
doubt in the view of the Court as to the reliability of
Morrisseau,

Mz. Robinson further testified that he agreed that Morrisseau
was unpredictable in general. :

R.SINCLAIR-EXAMINATION IMN-CHIEF

Mr. Ritchie Sinclair’s testified that he commenced his
employment with Norval Morrisseau late in 1979, three gquarters
(3/4) of the way through the year. He painted periodically with
Merrisseau. The “"Wheel of Life” was dated February 1575, -and so
there was ample opportunity for Morrisseau to paint “Wheel of
Life” prior to Sinclair coming on the scene in August 1979.

In fact it appears that thelr dealings were more independent:
“A. No, we weren't tied at the hip or anything; it was, it was & fluid lifestyle; we had multiple places at the
same Hme. ..

Q. Together?
A. Not together; maore like comrades on the path; artists doing their thing, you know, so 1 mean, I could, 1
could down in Toronto werking in the studio for a few days and then meet up. [ mean, basically that’s,

14
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that's what it, we crossed like this for 20 years. The last time he painted with me we stayed in his, my
place in 19997 -

Page 127 Trauscript dated February 23, 2012

The Court findas that Mr. Ritchie Sinclair was not impartial or
objective for the reason that there is a civil action against
him by Donra Child who is the defendant in this action as well
as by Joseph McLeod, and several other people, including James
White, White Distribution Limited. And Sinclair had been refused
gallery time by Child and had been charged with assault by
McLecd.

His methodology in identifying forgeries is clearly inadequate
and suspect since he testified that he does not even view the
original paintings before condemning them as fakes;

“Q. And your whole 1,000 or so of paintings that you put up there they come from cutting and
pasting from other places on the Interpet; correct?
A. Oh yeah, presty well...”

Page 136 Transcript dated February 23, 2012

Moreover his accuracy in ldentifying paintings by Morrissead is
suspect due to his admission that he himsélf made mistakss in
identifying the paintings of Morrisseau, Indeed Sinclair
admitted that Morrisseau had painted “maybe 2,000 paintings”
prier to his meeting him so he was unable to account for all of
the paintings and did not have as an extensive knowledge of the
artist as reported by him.

15
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DEFENCE EVIDENCE

- M5. DOMHA CHILD

EXAMINATION IN-CHIEF

Ms. Donna Child testifled that she worked as an employee for 16
years and &s the gallery director for Artworld of Sherway, She
confirmed that the correct legal name of the company is Artworld
Inc. deing business as Artworld of Sherway. The Pefendant’s name
- was amended to reflect the correct name. The Court finds that

. there was no basis for a claim against Ms. Donna Child
personally since she worked as an employee and accordingly the
Flaintiff’s claim against her is dismissed, I

The Defendant, Artworld Inc. has an impertant interest in
promating and maintaining the authentieity of the paintings that
it sells since it is in the business of selling art. To fall to
do so would be fatal to its business reputation.

Although Ms, Child testified that Artworld has 800-900 paintings
in its collection, enly 25 to 30 paintings are by Nerval
Morrisseau, less than five percent of its total collection.

Bhe testified that her gallery socld between 100 to 110

Morrisseau paintings over a periocd of approximately 16 years.

Mr. Donald Robinson testified that the market valua of the
“Wheel of Life*” was betwesn 520,000 to $25,000.00 dollars. By
extrepolation using cne-quarter of this value say $5,000
multiplied by the pumber of paintings produced by Morrisseau say
10,000 it becomes very clear that the value of art produced by
Morrisseau could easily attain §50,000,000.00 dcilars. Given the
considerable amount at issue it is of no surprise to this Court

that art dealers such as Robinson and Artworld seek to present

15
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themselves as reputable art dealers.

“A. It's my belief that there was an aftempt to manipulate aod control the art market for Norval Morrisseau's jpaintings,
and they did that by putting a seed of doubt in collecrars’ minds that paintings that were belng sold through certain
galleries were not authentic. And they did that in erder to get a strangle-hold on the market for themselves.
Q. What's happenad fo the secandary market of Morrisseau paintings?
A, I8 virtually fat right now. Very few sales,
Q. And, in your opinion as e gallery owner, is it the result of the sccusations related to these paintings?
A, It gbeohuely jo.
Page 170 Transeript dated February 23, 2012

It is her view that there was a struggle to control the art market
betwean the Norval Morrisseau family and approximaﬁaly 40 |
galleries across the country and CGabe Vadas and Don Robinscn,

That more than 1,000 paintings were coming on the market through
the Potter aﬁctiuna and flooding the market at prices that were
considerably less than Rohinson's gallery.

It ig her belief that Morrisseau was ill at the time of the
affidavit and was controlled by Gabe Vadas and Don ‘Robinacn.

It was her evidence that it was very common knowledge that
Morrisseau lived on the streetss that he gave his paintings away
for alcohol, for drugs, for accommodations, for anything sc that
recelpt books would not have been provided to confirm the
provenance of his work. -

Ms. Child testified that she relied on the appraisal of Joe McLecod
to authenticate “Wheel of Life” because of his long assocciation
with the artist and his knowledge of his work. 'That at the |
relevant time of the appraisal he was a certified appraiser but
that he left when he was told to no longer do appraisals and was
no lenger a member of the Art Dealers ﬁssuciaticn of Canada.
Counsel also agreed that Joe Bremnsr alsoc provided an appraisal.

17
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Ms. Child testifled that the day following the CBC documentary,
Michele Vadas contacted her and told her that the paintings that
were offered for sale were faka. Child then contacted Jim Whise
and learned that the painting had come from the collection of
Dieter Voss, an employee of the jail in Kenora where Morrisseau
was in jail. She stated that Morrisseau’s incarceration while
painting in j9ail was common knowledge and menticoned in Jack
Pollock's book,

Child teatified that it was her understanding that Randy Potter
had advised that the paintings had come from David Vess, the gon
of Dieter Voss. White spoke with David Voss and_cnnfirmad that the
paintings that he had consigned to Potter Auctlons were from his
father's collection and he was now selling some of the collection.

She stated that Dieter Voss could not remember exactly how he
acquired the painting in terms of whether he acquired it from
anothar gallery or he acgquired it directly from Neorval Morrisseau

gince it was a long time ago.

Ms. Child’s opinion of the authenticity was further supported by
the report of the forensic examination by Dr. Singila,

MER. WILFRED PAVID CHARLES MORRISEAD
EXAMIHATION IN-CHIEF

Mr. Wilfred (Wolf) David Charles Morrisseau testified in a clear
and cenvincing, straightforward and unassuming manner about his
brother. He did not embellish or exaggerate and the Court finds
him to be an entirely credible witness, notwithstanding his

18



APR-E2-2013  14:82 F.28-33

criminal record which is rather dated and for which he received

probation.

In testifving he has the oppertunity to ralate his personal dealings
with his brother and to be completely impartial and unbiased sinca
he hed no financial interest in the result.

*Q. Do you yourself today own any Morrisseau paintings?

A. Nalda not.

Q. Do you yourself todey have any interest in the Morrisseau foundations? Does any money

come to you as & result of the sale of any of your brother's paintings?

A, No, nothing comes to me.”

Page 103 Transcript dated February 23, 2012

The Court finds that this witness has direct perscnal knowledge
of his brother's painting and explains his lifestyle and the

methoed of preduection of paintings.
Q. And can you tell us where Norval was lving in the '70s?

A. My brother lived in a lot of different places. The most he usually would stay is about six months at one
particular place.

Q. Inthe *70s how much time did you spend living with him?
A. 1 would often, ! would have to say maybe three to four years.
Q. Can you tell us in those thres or four years what sort of places you were living?
A, Well, I guess the, the best place that he had was this, close to Markham, he had a 40-room Spanish villa, and 1
know becanse | washed every one of the floors in that room (sic).
We, he lived in Toronto here slso; he had an apartment. [ didn’t live with him here but 1, I stayed at the other
place. He lived In Winnipeg, Thunder Bay.
Q. But did you live with him in these places?
A. Yes, T lived with him in Winnipeg; a place called Royal Dragoon; plus when we were on the sirests we stayed
in an abandoned house, and he stayed in another abandoned house down the strest from where T would sy,
Q. Can vou say how much time he spent on the strests when you were with him?
A. I'would havs to say at least maybe 30 percent bocause he always had a place to go; he knew so many people
and he was never short of really finding a place.
Q. And, in this time that you're discussing, was Norval painting?
A. Yea he was.
Q. Sa bow oftén did he pamt?
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A, He was driven to paint, He had to palnt constantly and he painted on anything that he could apply paint to,

Q. Can you give us examples of what things you saw that he painted on?

A. Cardbosard, turtle shells, glass, rocks but canves was his, his favourits medium,

Q. And are you able to say that, in this timeframe of the *70s, are you sble to tell us in your approximation, and 1

realize it can ouly bs an approximation, hew many paintings he would have patntad?

A. In the time that | was with him 1 would have to say at least 3,000, That would be at least; i's probably more

than that,

Q. Are you able to say how many paintings you personally witnessed him paint?

A, There was so many; | could not hanestly say exactly how many.

Q. Okay, but in just giving the Court a gemeral idea would it be hundrads?

. A. 1 would say, yeah, close to the thousands because you have to understand the way he painted; he didrt sit

down and just do one painting and then go on from there. He did 40, 50, 60 paintings st & time; he would line

thern all up and sometimes, if he had a really, really good idea, he'd wake up and he would take a, a canvas and

black paint and do the ecutling first, and then he would fill in the colours, )

But if he was doing a painting thet dida’t mave him so much he would draw, draw it out first, then put ir: a1l the

colours and then do with the black outline, and then this is why when you flip the paint over the last brush that he

used was usvally the black outline, and this is why he signed his name in English on the back of his pamtings.”
Pages 99-100 Transcript dated February 24, 2012

He testified that he told his brothar te sign the paintings on the
back in Epglish =o that his art would be recognized outside of
Canada. This testimony of aigning in English on the back was good
common sense advice which has the ring of truth since the syllabic
script on the front of his paintings of Indian name Qzaawaabilko-
binesi, meaning Copper Thunderbird, was unknown to the general
public. This would increase the recognltion of his brother's work

on the international scene.

“Q. Okay, and did you see him sign paintings?

A. Yes, | saw him sign paintings. Tn fact [ was the one who helped him to sign his English name on the back :i_f
his artwork, and my reasoning behind that was the fact that, | told him, 1 said, “If you sell your palntings in
Canada and you have the, the syllabics on there, people that are familiar in Canada with your work will
automatically recognlzs that signature, but if that painting goes oversaas, to Japan, to, to any other country,
they're not going to have a clue what that is. But If you sign your English name on the back you can go out to
Timbuktu and you'll find semeane who speaks English.™ And 1 sald, “Therefore you will be given ~ you'll be
known more.”
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Pagel03 Transcript dated February 23, 2012

Nor does he limit the type of materials used to sign, which would be
expected if he were trying to exaggerate hils testimeony to bolster
his reliability.
“Q. Okay, Nuw,wh:nymsaldynumwynwhmharsimﬂzcbukufmminﬁng;mymuilmmmadim:_u
he used to sign on the back?
‘A. He used whatever was at hand because he ran out of paint and he'd grab a pencil or he'd grab a crayem or; you
know, he'd a piece of soot; ] saw him do it with a, with a charcoal ene day.”
Pape 104 Transeript dated Febroary 23, 2012

Moreover he confirms that he himself was present during the
painting of at least one thousand paintings and that they were
signed on the back in black paint.

His testimony of his perscnal cbservatien of the colours used
and the manner cf signature by his brother was entirely
believable.

# Q. Then when you look at the frant of the painting does it seike you, from your experience of seeing, [ guess,
close to 1,000 of paintings by your brother, to be a pabnting that was painted by your brother?

A. Yes, | would.

Q. Tlook at the various colours on here and 1 want to know, are any of the enlours on this painting something

that you would consider unusual colours for your brother to use?

A. Nl would not because he used whatever was 2t hand and, sometimes, if the colour didn’t maseh he would
use another colour, 1t didn't matter as long as the painting itself got out.

Q. But when he signed his nama on the back of the paintings what specific name would he use; how would he
sign? :

A. He would sign, “Norval Martisseau™.

Q. Wonld he ever, at least the ones you witnessed, just put his initial and ‘Morrisseau’?

A. The only ones that he did that were his very, very first paintings and If you would lock at, there's a large baok,
it's white, and if you look at his first origial works his works ave not signed ‘Copper Thunderbird® or in syllabics;
it's just “N-M".

Q. Did he have a preferred colour for his paintings?
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A. Mo, he loved all the colours.
Q. I've noticed on the paintings that I've seen in the books they all have this black outlines; do al) of tyem have
the black outling?
A. Yes; that gives it the Woodland Style. That's why they called that, the style, the Woodland Style...»
Pages 106-107 Transcript dared February 23, 2012

Of critical relevance to the issue of provenance is Wilfred
Morriseau's direct evidence of relationship with his brother
Norval and the criminal justice system. The speclal

accommodation provided to Worval Morrisseau to paint while
‘serving his sentence,

“A. Well, he was guite decadent; he enjoved the luxuries of life. He didn't really care about what
anybody sald or did; he just did what he thought was right. His alcoholism was quite detrimental
1o him and his health.

Page 107 Transeript dated February 23, 2012
A th1,:,rm,]duhawamupﬁ:mwhml?ﬂdmmmh:vchimhmmcdbrlmlmt
constabulary in...
Q. Where was that?
A. Kenora, Onterio.
Q. Do you know roughly when that was?
A. Sevenry — lare '70s, 'd have to say; maybe be seventy - early *76 Il that wes the date. 1'd
have 1o get the records from, from the police in, in Kenora.
Q. Okay, and they would....
A. They would have a record of it.
3. Can you tell us what happened?
A. We were hoth living across the lake from the actual jail, and he had a house that he was renting
and we were staying thers, and [ was kesping it clean and doing what | was supposad to do, and
then I had to go, 1 was In school at Beaver Brae High Schonl in Kenora.
And then [ rame homs one day and he had gone downtown; he had made a huge sale of arwork
and he dragped probably every Aboriginal person that drank from downtown and he had a party,
And T came home; | was quite upset and 1 tald him in no uncertain terms that these people that he
was partying with did not really care for him, and they're making a mess and they're being,
disrespeetful.
So [ tried my best to show them the door, Well. they all goi very upset with me so 1 called the, the
locsl police force and they eharged him with mischief and....
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Q. Charged who with mischief?

A. My oldest brother. ..

Q. M'hmm,

A. ...fof going out and gening people dnmk for no reason, 1 guess; | mean, & reason, vou need a
e300 10 party.

Q. And what did they do with him?

A. They put him in jail. He was, he was such a lkeable fallow that they would not lock his cell.
He slept in one cell and they, they, they brought him, the Police Assoclarion bought him n bunch
of canvas and they put it all in a cell beside him, and he was able to walk around and pairt. For
about four months he was in there.

Q0. And how do you know that; where you there?

A. Yes, | was there.

Q- Did you visit him n jail?

A. Yes | did and he thanked me after. He says, “Thank you, my brother, for putting me in, in here
because if you had not maybe [ would have bumned the house down or somebody could have got
hurt in a bad way.

Q. What did he do with the paintings that he made in the jail?

A. Well, that, that is a mystery "cause I went back to the juil and 1, and T tried to do some
homework ta find out what the nice police officers did with his warks and, epparently, they
sbsconded with themn,

If that's not the case then maybe something else bappened because they had no record of where
those paintings wenL™

Pages 109-110 Transcript dated February 23, 2012

On cross-examinaticon, Mr., Wilfred Morrissesu testified that scme

eighty percent (BO%) of the paintings were signed on the back with

black paint. More impeortantly that he saw his brother sign with

his own eyes.

MR. KEVIN COTT
EXAMINATION IN-CHIEF

Kevin Scott testified that he purchased a Norval Morrissean
painting after being assured by Ritchie Sinclair that it was 100%
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authentic, That he paid about $27,000 dollars. That the back of
the painting is signed in black dry brush paint. And that he was
surprised to learn that Sinclair now considered it to be & faks.

MR. JOSEPH McLECD:
EXAMINATION IN-CHIEF .

Jogeph Mcleod testified that he dealt with Morrisaeau on a
business basis over an extensive pericd purchasing about fifty
paintings and eventually as artist in residence at Seneca
‘Callege while he Mcleod was artistic director of their galleries
and theatre., He testified as an expert on behalf pf the
government of Canada and was ‘retained by variocus museums to
prepare appraisals. He appeared to be especially knowledgeable

about Meorrisseau.

It is ceemon ground that he provided one of the appraisals of
"Wheel of Lifa"™ which he initially appraised ag an authenti¢
Morrisseau at $9,000.00 dollars and testified in court that its
current valus was £25,000.00 dollars, In hils vicﬁ the signature
on the back in black dry brush was not unusual at that tima,

It was his evidence that he received the painting “Whael of
Life” from Jim White and MeLleod's tastimony provides further
confirmation of the care taken to establish the provenance of -
the “wWheel of Lifs”;

“A. Well, I, T get a lot of things, Number one, we had a forensic expert check the signeture on the
back. Number two, I tracked Morrlzseau, to find out where he was at that particular time. 1f you
lack at these paintings it came through the auction house. you'll find that they're directly after
Norval left his family in'73, There are a fow before that but he was gone out of Red Lake. His
family stayed on McKenzie lsland, and he moved off ta, both, Kenors and he was fraquently, at
that time, in jail. And the person wha brought the paintings to Potter Auction was a man whase
father was a Jall « he, he took care of the jail. And, in fact, it was known that they had two cells.
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(Ome for Norval to paint and one for Norval to live. And be was also given day passes, And so he
was painting then while Incarcerated in Keaors, end they insisted too, that he sign the back as well
as the front. The front is Cree syllabies, and it reads, Copper Thunderbird, The back is his
signature in English. And so [ traced where he was at that time. What he was likely doing 2nd
then [ had a forerale expert look at the back, and then | came back ta those things that 1 tatked to
vou about. Why Norval Morrisseau did what. And one of them, esrminly, was Potan
Nanakonagos tzlling the boy the stories of his mythology.”

Q. Okay, 50 lat's slow up for 8 second. When assessing the authencieity of the painting, oné of the
things you said is you had signature checks. Can you explalo thar?

A | hired a forensic expert who took signatures by Norval Morrizseau on prints, on other
paintings. on lemers that ke wrote to my wife. On all smis of sources, and bhe investigated the
glgnature and also the grammatic [5io] errors fn the titles, and also the spelling errors, And olmost
evorything that's written on the back of the painting. And the forensic expert came back and sald,
what he said. And [ sald, can't you be more clear, And he said, the only way 1 could be ¢ learer is
if | was standing next to Norval while he slgned the painting. And so | wasn't thare, but If | was
cailed 1o eourt, his opinion was that was the signature of Norval Mondsseau on the back, The
Cree syllabics on the front he didn't have much to say about it*

Papes 22-23 Tranceript dated June 4, 2012

“02. Dxay, and the Cree Syllabics en the fromt, to your knowledge, are thoss on every Momisseau
painting?

A. 1 can't say that, but that wag his rousine, His routing was, Norval did not speak Cree. Harriet,
his wife and her family had knowledge of Cree, aid o it was Harriet who told him how to sign the
paper. The name, Copper Thunderbird, comes from the fzct that where they live there wee all
thess high wire things and they used to see the wind geing through. And so they decided, and. or '
a Bhamon told them that he should use the word copper thunderbird. And those, I'm told, are the
Cree syllabics of his name.” '

Page 23 Transeript dated June 4, 2012

He demonstrates a supericr depth of knowledge of Morrisaeay and

provides his personal interpretation of the meaning of the

peinting “Wheel of Life”. In his opinlon the brown colour

paletts employed in “Wheel of Life” was represantative of
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Morrisseau's choice of paint at that time based upon the

artist’s use of brown craft paper.

“Q. 5o why don't you explain w the eourt, from your understanding, what the story is in this
painting? :

A. It's an older man, maybe Fotan, a Shaman, Maybe Norval, teaching a child, perhaps Christian,
or perhaps Norval himself. And so it's an clder men who's wise, intelligem, and the thunderbird
comes right through the middle of the paiming over the child's head, in circles that he $plits. He's
dealing with the animism of the idea of yin and yang; male and female: negative, positive. And 5o
it's & perfect sort of symbol of basle lesson being taught by Norvel, Alsa, becpuse of the flatnesy
of his, and the lack of, you know, perspective, He cuts the canvas in a number of ways that are,
mity be jarring but at the same ime they complex the peinting sa that you've got that brovmish
colour there, The green colour in the bottom and then the brown colour af the top. And he's
enriching the painting by tazing that attitude. And that's one of the things that [ meationed before
alwowut Nm'ai showing us a different way of looking, which made hlm important

Q. And the use of, for example, | guess it's 2 kind of a beige-ishy /5/c] tons in the centre of the
canvas. Was that unuenal? Was that an unuseal colour? :

A. He spenl half of his original time painting on parchment. W used to bring him paper, craft
paper from the paper mill, which was great big thick brown paper, and he would take it ard a Tot
of his really highly prized paintings, the ones that sre the mest expensive; the mast authestic; the
most early, are on brown craft paper; That's it,

. When you say, that's i¢, what - you're referring © the colour?

A. Yeah, he's referring - he's painting back too, be's remembering, Certalnly lawer, Morrisseau's
work became brighter and brighter and brighter. Sometimes instigated by the pallery. In the
beglining, when he travelled with Szlwyn Dewdney, and ravelled through Lac Seul, and on
Nipigen, and they were looking for the pictographs. They were looking at paintings that they
found painted on stone and the plgment was mud and bear fat. And so, in the beginning, the
paintings wers brown, brown, brown, brown, brown and black, And that was the only colour,
And so Selwyn also told him,; don't put bikes in there. No aero planes. Stick to the content of,
Mazke sure you know what }nu’re doing. And so, all of that was part of his preparation o becoma
apainter. And so, the colour combinations that you see in the palating are highly different than
the paintings he was doing laer and, or before. And to complain about how he painted i¢ like
complaining about, you know, Pleasso bad a blue period, and then he had a period whers be
fractured everything. And then he had a period - 50 a5 painters develop they change their style.”
Pages 25-26 Transcript dated Juge 4, 2012
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It was moreover his opinion that forging Morrisseau paintings in
the 1970's didn’t make sense since the paintings were not

gelling:

“Q. And when you say he wasn't selling, in what period sre you talking abour?
A. The 1970'. 1mean, 'm - when I say he wasn't selling. He was selling a painting and he was
struggling. Finanelally, he was broke. His family was living on flour. He didn't have any money.
He had to move fram place to place because he'd run oul of customers who would buy, Andso -
Marval was a vagabond with a bunch of hanpers oa. And he wes having a very difficeli ime
living. And ¢o for gomeone to choose him to forge, It's just economically unsound.”
Page 34 Transeript dated June 4, 2012

Regarding the affldavit raferenced as Exzhibit 16 at tab 7, his
testimony clarifies the confuslen regarding the various
affidavits purportedly signed by Morrisseau.

“&. [ replied to them, and | pointed out that 2 good portion of them could not be factual and were
not in my gallery. I alsoreported to them that they - lists were garbled and they changed them.
And they contracted them, and then they made mother one. And so, there were numerous
contractions and changes and improvements and that kind of thing, And so, ves it happensd, and
thers was considerable confusion betwesn what you're now implying and whet actually happened..
It wes & mess,”

Page 34 Transeript dated June 4, 2012

He takes issue with the validity of the signatures and states
categorically that the printed signature on ocne of the
affidavits is not Morrisseau’s signature leading tc his
conclusion that this signature was forged.

*Q. T'd like you to look at page thres of this standory declaration.

A Yes,

Q. And you see where It says the fourth paimting lizted here is Wheel of Life?
A Yes, '

0. And you see down below there's a signature, Norval Mertissean....

A. It is not his signature,
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). That's not his signatmrs?
A. No.

). Bo somebody forged that?
A. You lack at it and look 2t the other signature. This s not Norval Morrisseau's signature. Ifsa
printed, Norval, he never $igned his name like that."

Page 57 Transcript dated June 4, 2012

His dealings with Ritchie Sinclair were extremely unpleasant and
resulted in the laying of criminal charges against Mr., Sinclair
for harassment.

MR. MARLOW GORING
EXAMINATION IN-CHIEF

Marlow Goring testified that he has owned a gallery for fourteen
years in BC and first met Norval Morrisseau in 1379 when he
attended at his U-Frame it store in Vancouver to have some
paintings framed. Aftar framing the paintings Norval Morrisseau
returned to sign the paintings on the back in black dry bruah
paint:
“A. He was having them framed - he was heving a show at Marion Emnﬁrtﬂlﬂzry
Q. And did you personally see those paintings?
A. Yesldid
Q. And wera they signed on the back?
. Yes they were,
In what way were they signed on the back?
. In black. Tn brush.
. And do you know what kind of palnt it was?
. No. It was a black paint brushed on with 2, his signature and the date, as I recall”
Page 79 Transcript dated June 4, 2012

>0 >0 »

Garing vividly remembered the artist signing in black due to the
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blue coffee container in which the artist carried the paint:

*A. Yeah, aller we had sweiched them and framed them, he was to plck them up on a Sarurday,
He came in, &s T recall, late on Friday as we were cloging the store, and he was carrying a Chase
and Sandborn Coffes container,

(). What's Chase and Sandbermn?

A. It'sa, it's 2 coffee with a - it's a blue - | remember it because it was 2 good coffes back in the
day, and it was - he was standing outside the stors with a brush and the paint - and the eoffes tin
with paint in it. And so we lzt him in and he said, I have to sign the back of the pieces for the
show tomormow, so [ need time for it to dry.

Q. Allright, and did he, in fact, sign the pzintings?

A, Yeshedid Hecamein We took the pieces and lzaned them up against the wall witl the
pleces to the wall, and took the paint and signed and dated each of them.”

Page 81 Transeript dated June 4, 2012

He testified that in 2006 Gabe Vadas told him that all of his 35
paintings by Morrisseau were fekes but cffered to supply him

with new paintings,

“A. By all means. We were having a show of Norvel Morrissean's work, [ think we had about 33
pieces and Gabe Vadas came into the gallery and told ma that all the pieces that T had on the wall
. were fake "
Pzges 52-83 Transeript dated June 4, 2012
“And he sald, well he could look after me with some new picees. And I wes like, oh, ckay.
Well, and I'm still playing along with this. So, he drove up two days later in his van and he
gaid he had eomething to show me. And it was an Indian summer, it was a haot, hat day,

Q. Can you describe what you saw?

A. Yeah, i1l naver forget it. He was srrapped into a wheelchair in the back of & cargn van. His
head was slumped over like this,

(). When you say 'like this', you have m indicated for the record...

A, Oh.,

Q. ...what you mean,

A. _.his - it looked like ke had no muscls cortrol in his neck and he was slumped in his chair,
head off to the right side, and he had crumbs all over his sweater that he was wearing and he was
drocling.
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Q. Okay, and did you say anythicg to him?

A. 1 was shocked. [ sald, oh my Gad, [ think, was the first thing 1 said, and 1 said, bi Norval, how
are you. 1 mean - and there was no recognition whatscever, And he would have recognlzed had
he been of, you know, clear mind, | think "

Pages B4 Transcript dated June 4, 2012 |
He offered to show the paintings toc Gabe Vadas to determine if

they were forgerles in the presence of the RCMP and wrote him a
letter to that effesct but he never responded.

*And we wrote Gabe Vadas a letter stating that i he came 1o gallery after hours and eoulel prove
to us that any piece was fake that we would glve itto him. "

Page 84 Transcript dated June 4, 2012

DR, A. KUMAR SINGLA
EXAMINATION IN-CHEHIEF

Dr 8ingla was qualified as an expert witness based upon his
educatiocn and experience in the field of forensic acience and
signature analysis. The Court noted that he testiflsd in excess of
five hundred cases and that three of the cases involved signatures
in paint. He holds a2 Master's degree and a FHD in farensic
gcience. He ig as well a member of the Canadian Society of
Forensic Sciences, document section. Hls CV 12 entered as Exhibit
41.

He examined the signatures on ealeven paintings of which one was
"Wheel of Life” and compared them to nine known signatures of
Werval Merrisseau referenced at pages one to three of his repert
dated Rugust 24, 2010 which was filed as Exhibit 42,

The front and back of the painting “Wheel of lLife” with the
distinetive brush black signature of Norval Mcrrisgseau on the back
with a magnified photegraph of the signature of Norval Morrisseau

30



APR-A2-2813 14:86 p.33.39

and the year 1979 referenced as Signature Qll are set out on
Ilustrative Chart #3la. On the fellowing page appears the
magnified asignature of MNorval Morrisseau with fourtean comments.
After a detailed technical analysis of the aignature on the back

of each of the paintings he econcludes in his report that:

“1.1t is highly probable that the writer of the known signatures K | to K9 did writs the
guestioned signarss Q1 to Q117
Page S, Expert Report of Dr. Cingla dated August 24, 2010 Exhibit 42

He testified that:

“A. Inmy opinion it is highly probable that the writer of known signatures [Norval Morrisseau]

signed the signature in question ca the back of painting.™
Page 108 Transeript datad June 4, 2012

In testimony he added that the possihility that an alternative
hypothesis is true is considered to be very unlikely.

Based upen his testimony and his detailled forenslc report
refarenced at exhibit 42, the Court finds as a fact that the
painted black dry hrush signature on the bkack of the painting
Wheel of Life 1s that of Wilfred Morrisseau.

MR. JAMES WHITE

EXAMIMATION IN-CHIEF

Jamss White is the cwner of White Distribution Inc., a compiny
engaged in the buying and egelling of srt. He testified that. over
the years he had purchased about one hundred and eighty paintings
selling about eighty to hold one hundred. And that everycne of the
paintings sold had the dry black brush signature on the back. That
he consigned paintings and reproductions to Artworld of Sherway
including The Wheel of Life, which he purchased at Potter Auctions
in 2004. That owver the years he had many paintings authenticated:
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By Joe McLeod, Paul Bremper and Marlow Goring, He purchased 23
paintings at the aucticn and was told by Don Robinson to keep them
very well insured. Later after sanding them to Robinson he was
told that they were fakes based upon Robinson’s assertion that he

had sent photographa of the paintings to Morrisseau.

Due to the controversy he took furthaer steps to
determine if the paintings were authentic and cbtained appraisals
frem Mcleod and Bremner and had a forensic analysis by Brian
Lindblem of Ottawa. White concluded that they were authentic
Morrisseaus. He also made further enguiries:

“0Q. All right, and have you ever talked with, either of, Dieter Voss or David Voss?
A. Yes, | discovered from Randy Potter where the paintings came from. From Thunder Bay,
from n gentleman by the name of David Yoss. [ contacted David Voss 1o ensure myself, firstly,
that Randy was, just, telling me the rruth, which he was. T talked maybe six, seven times with
David Voss as to who he was, where he was. He explained to me that Morval Morrisseau had
often stayed with the family. Lived in their garage and that his father knew bim very, very well
over the years. [, in fact, acquired from his father, Dieter Voss, two paintings, which were
accompanted by a sworn affidavit from Mr, Voss, indicating that he had watched Norval sign
these paintings and that he had wached Norval paint these paintings. *

Page 151 Trenscript dated June 4, 2012

White places little reliance on the affidavit evidence of
Morrisseau due to a number of factors, Morrisseau’s propensity to
lie about the authorship of his paintings, the conflicting
affidavit evidence of Morrisseau about paintings being forgeries,
and his Parkinson's; disease which profoundly affected his ahility

to communicate:

“A. I'm telling you that Norval Morrisseau, in February of 2005, was in a wheelchair with his
tongue hanging out. Could not speak, much less hire a lawyer, much l2ss direct a lawyer tado
enything.

0. So you knew all of that for a facr?

E¥)



AFR-02-2213 14:05 P.34-39

A, YesTdid.
Q. And vou'rs a doctor sir?
A, Nol'mnot. ['m the man who took Norval's som to see him and who was refused admi tance
because Gabe Vadas said, no one gets to see him. Nat the family, not anyone. He did ger to see
him. Pictures were taken. Norvel is sitting in the wheelchair with his tongue hanging out. He's
sitting with his son. His son is holding his hand and erying hecause his father cannot even
recognize him. That's why.”
Page 180 Transcript dated June 4, 2012
He further testified that Jack Pollock, Morrisseau's first

representative in his book “Letters to M® told Morrisseau to sign
in black acrylies to identify his paintings.

Moregver, White believes that Sinclalir has destroyed the market
for Morrisseau paintings by publishing epproximately 1000 images
of Morris=seau paintings on his website, which he says are fake.

White provided documentation supporting the purchase of the “Wheel

of Life” to his attorney:
“] have cermainly provided documentation that | purchased the painting from Potter Auctions. |
provided 2 letter from Randy Potter, who agreed that it came from his puction. 1 provided a letter
fram David Voss, who said ves, [ believe that | supplied that painting to Randy Potrer, yes.”
Page 182 Transeript dated June 4, 2012

He categorically and strongly denied a2 conspiracy to sell fakes,

“Q. 1 put It to you alsa that the paintings that you are selling through them are painﬂﬁgs yau know
are fakes, and that you have en arrangement with these persons in order to create certificates of
authenticity &0 you can sell the fakes?
A. Might | gather myself for a moment. That the brashness of that comment leaves me
speechless. If you're looking for a dirsct answer, 1 know of no fakes that | have ever purchased or
tried to sell. [ just find it amazing that you would say such a thing?
). 5o the answer's no?
A. [Fthat answer means no, [ do not sel] fake Morrisseau's, the answer is no.”

Page 176 Transcript dated June 4, 7012
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Mr. White testified that he provided documentation in support of the
provenance consisting of a letter from Randy Potter who he stated
agreed that the painting came from his auctlen and from David Voss
who cenfirmed that he believed that he supplied the painting to the
auction, He agreed it obvious that a favourable decision would
increase his revenues,

MR. RITCHIE SINCLAIR
EXAMINATION IN-CHIEF

Mr. Ritchie Sinclair testified in reply that it was his opinien that
Wolfe Morrisseau, Chriatian Morrisseau, Eugenea Morrisseau, Benji
Morrisseau and Gary Lamonte were all involved in producing fake
paintings. I

“(3. Now, it's just so un-credible I had to ask it again. So, the six artists, they painted all these
paintings that are Potter Auction, with the black brush strokes on the back, that's your story, right?
A. There are others ton, Most of them were paid with drogs, but there are...

Q. With drugs?

A. ...others too.

Q. They were pald with drugs?

A, Paid with drugs”

Page 201 Transcript dated June 4, 2012

ANALYSIS

The Court has considered in exceas of some 750 pages of testimony
over five days of hearing and reviewed the exhibits and considered
the detalled written submissions of counsel.

The Court finds that there is overwhslming evidence that Norval
Morrisseau signed paintings in black brush paint. The eye witness
testimony of his brother Wilfred Morrisseau who lived with him for
substantial periods of time in the Morth and elsewhere and who saw
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him sign in black brush paint is convineing and cradible.
The testimony of Marlow Goring supporte his testimony in regards to
the practise of the artist signing paintings in black brush. Wilfred
Morrisseau’s testimony that his brother painted while in jail and
his explanation of his brother’s decadent lifestyle and his carefree
attitude to life provides a cogent explanation for the lack of
.receipts to document the provenance. The Court adopts Wilfred
Morrisseau’s testimony that his brother painted a significant number
of paintings en masse and it is therefore reascnable to conclude

that his production was in the thousands.

The testimony of Mr. Joseph MclLeod is indlcative of his care and the
detalled efforts to confirm provenance, including the hiring of a
forensic expert to examine the aignature on the back of the painting
indicate that he took his role to provide appraisals saeriously, His
teatimeny of the origin of the Cree syllabic signature, the name
Copper Thunderbird and his interpretation of the painting “Wheel of
" Life" demonstrates his depth of knowledge of the painter due to his
lengthy association with the artist. His explanaticn of the brown
more muted colour of the painting compared to tha brighter latar
paintings is credible when considered in the context of pictmgrapﬁa
near Lac Seul and in Nipigon where Morrisseau lived and likely the
inspiration of the sarlier paintings. Such pictographs wera also
known to exist in the Petroglyphs near Petéerborsugh where Morrisseau
formerly resided.

The Dafendants acted reazcnably in cbtaining one of two appraisals
-from Mr. Joseph Mcleod to authenticate the painting due to his
knowledge of and prier dealings with the artist due to the

controversy about provanance.
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The Court received the statutory declarations of Horval Morrisseau
and letters filed by the Plaintiff in support of the allegaticn of
fergery. This evidence was relevant and although hearsay was
admitted since it was relevant to the central issue-Was the painting
a forgery? In assessing the relizbility of that evidence however,
the Court notes that since this evidence was not subject to cross-
examination it had to be carefunlly weighed in light of the testimony
of all of the witnesses.

The Plaintiff’'s own witness Donald Robinson provided viva voce
testimony of Norval Morrisseau’s inconsistency and difficulty ir
identifying his own work, and of his unpredictability. He agreed
that Morrisseau could have memory problems from 2003 to 2006, ard of
his decline in health due tn his illness., Robinson’s admission that
he was not surprised that Morrisseau would sign a certificate of
authenticlity to please alsc cast doubt on the reliabllity of the
statutory declarations signed by Morrissesaun.

His testimony coupled with the testimony of other witneases of
Morrisseau'’s Parkinscn's disease raises a significant doubt of the
reliablility of the statutory declarations.

Although a letter from a lawyer who was present at the signing of
the statutory declaration and a doctor's letter were flled at trial,
ne expert testimony of capaclty waas proffered by the Plaintiff on

such a key issue.

Mr. Robinson was gualified as an expert in the area of valuation and
appraisal. His-testimeny however overlapped into the area of
handwriting and included an analysis of syllabic and English
handwriting, areas for which he was not qualified. He has no formal
training as an expert witness in handwriting analysis and his
evidence 1s rejected. Dr. 8ingla’s forensic evidence is praferred in

26



AFR-@2-2212 14:87 P.38/35

this regard and his finding that it is highly prcbable that the
painting “Wheel cf Life” was painted by Norval Marrisseau was
supported by his detailed technical analysis of known signatures of
Norval Morrisseau. '

Mr. Rebinson alsc testified as te his personal dealings with
Merrisseau pailntings. It was his view that thers were a large number
of forgeries, It wae also clear that his persconal views and businass
interests conflicted with his professicnal opinion since it was in
his interest along with Mr., Vadas to maintain the price of _
Morrissezu paintings which would not otherwise bs the casa if the
market was flooded with paintings sourced from Potter auctiocns.

The Court rejects his expert report and his cenzlusicn that the
Mprellian analysis, style, colcur, and provenance all pointed to

forgery.

Mr. Joseph Mcleod's tastimony is preferred to that of Mr, Ritchie
Sinclair, Mr. Sinclair’s testimony of numercus forgers pald for with
drugs although dramatic was not supported by the evidence.

DECISIOH

After a careful consideration of &l]1 of the evidence, the Court
finds that on the balance of probabilities that the palnting "Wheel
of Life” dated February 1979 is an original Norval Morrisseau and

undoubtedly one of his most notorious paintings.

The painting "Wheel of Life” is not a forgery. The Defendants
did not misrepresant the authenticity =f the painting.
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The Plaintiff's claim 1s dismissed with costs fixed at $1,500.00

dollare pursuant to the written submisasions of counsel.
Dated at Toronto this2Aday of March 2n13.W

Paul J. (Mértial

TOTAL P.32



