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March 18, 2 010

L

MR. OTAVNIK: I  am the plaint i f f .  I  am

ready to proceed, Your Honour.

THE COURT: How many witnesses for you

t nd:rr  c i  r"

MR. OTAVNIK: Um.. . .

THE COURT: Other than yourself.

MR. OTAVNIK: Uh, two.

THE CoURT: Two in addition to yourself?

MR. OTAVNIK: Yes. Yes, s i . r .

THE COURT: A1l r ight.  Mr.  Sinclair?

MR. SINCLAIR: YOUT HONOUT.

THE COURT: Are you also representing

Kinsman Robinson Galleries?

MR. SINCLAIR: Uh, no. Kinsman Robinson

Gal ler ies sett led with the plaint i f f .

THF: COTIRT. Oh- is fhat  correct- .? Thev are

out of  the act ion?

MR. OTAVNIK: Kinsman Robinson, well,

they're test i fy ing on behalf  of  Mr.

Sincl-air .

THE CoURT: Okay, but they are not parties

to the action any more?

MR. OTAVNIK: No. No, not any, no sir .

THE COURT: Were they formally removed?

MR. OTAVNIK: Yes, s i r ,  they were. I ! 's  a

rather conpl icated si tuat ion, s i r .

THE COURT: And how many witnesses for you,

sir?

MR. SINCI-,AIR: I ' d l-ike to tender my expert

witness, Mr.  Robinson, and beyond that,
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there are other people that potentially

might have to be witnesses, depending on,

who the plaintiff brings forhtard, Your

Honour. Sorry.

MR. OTAVNIK: I 'm ready to cal l  my f i rst

wi tness.

THE COIIRT: Any need to exclude any of the

witnesses? Are you concerned about any of

the other witnesses hearing the ewidence of,

of  yoursel f  or . . . .

MR. OTAVNIK: No, s ir  -

MR. SINCLAIR: No, s ir .

THE COURT: A11 right.

MR. OTAVNIK: .fust a moment.

THE CoIIRT: Who is going to give evidence

f i rst ,  Mr.  otavnik?

MR, OTAVNIK: Donna Shea, Please.

THE CoURT: All right, ma'am, do you wants to

come forward?

DONNA SEEA - SWORII

EXAITINATION IIT-CEIEF BY MR. OTA\INIK:

CL,ERK OF THE COIJRT : Please

up for the microphone. It

your voice.

A. Okay.

THE COURT: Go ahead, sir.

MR. OTAVNIK: Q. Um, what

keep your woice

doesn' t  ampl i fy

l-s your currenE

occupation?

A. I  am a registered nurse.

O. And what vtas your tsitle and position at

Kahn Auctions, Iater to be known as Randy Potter Auctions?
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A. I  was vice President.

O. And how did you help before the auction

s tarted?

A. I  would help register people,  I  would

speak to the customers, I would, if there was an item tshat

somebody wanted tso see, I woufd take them to see an item,

um, answer quest ions. Sometimes, pr ior to.  we had pre-

lotting and cataloguing, so I would catalogue the items

prior to lhe auct ion.

O. And during the auction?

A. I  would fook for bids,  I  would,  i f  there

was any disputes or queslions, I woufd answer those

questions and make sure the auctj-on moved along...

O . And, and af ter...

A. . . .quick1y.

0.  . . . the auct ion?

A. I  would,  um, help with the cashj-ng out.

During the time there was a number of people that would

want i tems Lo come up, part icular ly with the Morr isseaus,

so r would ask if they wanted to be cal-led if we got more...

O . The , the point...

A . ...an .

O. ...is, you were actiwely inwolwed in the

business, you knew who the clients and customers were?

A. Yes, I  d id.

O. Okay. I am now going to ask you to look

at exhibi t  ten. . . .

THE COIJRT : To what ?

MR. oTAVNIK: To the Pl-aint i f  f  's  c l -aim.

THE CoURT: Is it marked? Oh, they are

marked. Okay.

MR. OTAVNIK: Q. Yes, s i r .  Are those
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receipts f rom your auct ion house?

A. Yes, they are.

O. Are you famif iar wi t .h the purchaser,  Don

Robinson?

A. Yes. I  met him at the, uh, several  of

our auct ions.

O. Did he and Dave and buy the 28 painlings

that the receipts show, and as you go, sequent ial ly by

pages, for example, the first page you see how many

nrrrnha qaq"

A. FJ-ve.

O. And the second page, how many purchases?

A. Six.

O. And i f  you go forward, but the point  is,

these are the, these are the recej-pts f rom your auct ion

house ?

A. Yes, they are.

O. And these are the purchaser, Don

Robinson?

A. Yes.

O. And do you see Don Robinson in the court

today?

A. Yes, I  do.

a.  Thank you. Now, so did he, now, those

are the purchase, that, ones that he bought., did he ewer

bid on any, any more of them?

A. Numerous others.

o.  so. . . .
A. Probably about,  at  least 25 to 50 more.

O. okay. Now, did he ewer relurn any of

them to you for any reason?

L A. The Morr isseaus? No.

15
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O. Okay. Now, did Don Robinson ever make

any public statements in any newspaper with respec! to Kahn

Auct ions ?

A. Yes. Um, in the Nat. ional  Post he, he

did do an art ic le with regards to the paint ings being

false. And he, in this art ic le,  he did state that there

was an Rc, he had, RCMP invest igat ions into the Morr isseaus

up in Thunder Bay.

O. M'hm.

A. Um, we invest igated that.  we did cal f

the RCMP up in Thunder Bay...

O. M'hm.

A. ...to f ind out if there were any

inwestigations, and they claimed that they heard nothing

about it and they knew nothing about it, and there were no

inwest igat ions at  the t ime. Um, and basica11y.. . .

A. So, so he bought 28 Morr isseaus, paid

approximately $53,000.00, went to the newspaper,  cal led

them fake, but never asked for his money back?

A. NO.

O. Now, he did return one painting to Kahn

Auct ions, correct?

A. Yes.

O. And that was for, for a, for the amount

of approximatefy how much?

A. Uh, around $200.00, I  bel iewe.

O. Okay. Now, how many paintings by Norval

Morr isseau did Kahn Auct ion, approximalely,  seI l?

A. Uh, ower 1-,000.

O. Okay. Okay. And, but the paint ing

which was the subject of ,  uh -  how many di f ferent cf ients

did you hawe ?
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A. For the Morrisseaus we had approximately

O. and, sb these are many cl ients,  many

dj-werse clients from all, from al-l- backgrounds, right?

A. That they were,

O. I mean, some were museums, some were

pr ivate col lectors?

A. Yes.

O. So i t  wasn' t  concentrated in a few

people, they were quite diverse..,

A. They...

O. okay.

A. . . .were.

A. okay. I want you to go to exhibit nine.

That is a copy of the receipt  for th is paint ing, correct?

A. That is.

O. And.. . .

THE COURT: For what painting?

MR. OTAVNIK: The paint ing that 's subject of

the suit, Your Honour. That one there, Your

Honour.

THE COURT: The one on the following page?

MR. OTAVNIK: Yes, Your Honour. I hawe it

here, too, i f  you want to see i t .  The point

is,  I  purchased the paint ing. . . .

THE COURT: A11 r ight.  No, no, do not give

me a slatement,  you can ask quest ions. I

j ust was not sure...

MR. OTAVNIK: I understand.

THE CoURT: ...you said, "for this painting, "

and I do no! see a painting on the page.

MR. OTAVNIK: Q. Sorry about that,  Your
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Honour.  Now, uh. so i f  t .h is paint ing was bought at  Potter

Auct ions, is th is the paint ing, is th is paint ing any

different than any. uh, any other paintings that you sold

at Kahn Auctsions?

A. NO.

O. Now, in your opinion, s ince you sold

over 1,200, is i t  consistent wi th the other ones that you,

hawe been sold through there?

A. Yes. i t  is .

O. Now, has anybody ewer sued Kahn Auctions

for sel l ing a fake Morr isseau?

A. No,

g. Okay. Now, can you turn to exhibit

el-even please? How did you become, how did you come to

know Mr. Sinclair?

A. We had an auction...

O. M'hm.

A. . . .and, um, Mr .  Sincf air '  s works were

going to be sofd at  the auct ion. We receiwed a let ter and

it was, um, about property that !,re were selling and that we

were Eo gee.. . .

fet ter ceasing

sel l ing some .  .

a.  I t  was by his lawyer?

aA. Yes, i t  was.

O. His lawyer, his lawyer sent you a demand

to desisE the fact  that vour auct ion was

THE CoURT: A11 right, well...

MR. OTAVNIK: A11 r ighc, sorry.

THE COURT: ...let her give the evidence.

MR. OTAVNIK: Sorry.  Go ahead, sorry.

THE COURT: Al-f right...

MR. OTAVNIK: Sorry s ir .
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THE COURT: ...instead of you telling her what

the ewidence is.

MR. oTAVNIk: I  und.erstand sir .

A, Okay. And we receiwed the letter to not

se1l .  um, his paint ings because they were not to be soId,

and.. . .

THE COIJRT: When you Eay, "he," whose

paintings are not to be sold?

A. Mr.  s inclair .  Mr.  Sinclair .  We had

paint ings from Mr. Sinclair ,  um, to be sold at  our auct ion.

THE CoURT: end his solicilor wrote saying

they were not to be sofd?

A. That is correct.

MR. OTAVNIK: Right.

A. But we did not get those paintings from

Mr. s inclair .  So what we did was, is we, the, um,

consigner who gawe them to us, the auctioneer ca11ed him to

bring in the appropriate information in the forms of how he

obtained those paintings. They were obtained at public

auct ion through, um, sel l ing of  containers,  of  storage

lockers. so he brought in the information that he bought

the storage lockers legj-tj-mate1y. and brought them to us to

sel I .  Then my, my husband, sorry. . . .

MR. OTAVNIK: Your Honour,  I 'm just  t ry ing

to,  t ry ing to f ind the fact ,  is,  she came

into conlact by Mr.  Sinclair ,  but the fact

. :^

THE COURT: A11 right...

MR. OTAVNIK: Okay.

THE COURT: ...welf , at the end you can

summarize what your position is...

MR. OTAVNIK: Thank you, s i r .



15

_20

L

,
D. Shea -  In-Ch.

THE CoURT: ...but you, all you can do is ask

her quest ions r ight now, s ir .

MR. oTAVNIk: okay. I know...

A.  And.. . .

MR. OTAVNIK: . . . I 'm. .  .  .

A. Then my husband, who is the auctioneer,

called the lawyer to make sure that it was 1ega1 and proper

to be able to se1l  these i tems,

MR. oTAVNIK: 9. But the point is that the

letter dated February 9'h, and you went ahead selling Mr.

Sinclair 's contents on the l -4th,  correct?

A. That is correct.

O. And is that where you met Mr.  s inclair?

A. Yes, that  i6.

O. Did you tafk to Mr.  s inclair?

A. Yes, I  d id.

O. What did he, did he comment on the

Morr isseau paint ings for sale that night?

A. Yes, he did.  After t .he auct ion he was

standing staring at the, the wal1 which had, which had

geweral Morrisseaus up, and I asked him what he thought,

and he was saying they were beautiful, um, that he had no

money to buy a.Morrisseau, he woufd love to hawe a

Morrisseau, and that this was the t)4)e of painting that he

would love to hawe .

O. Cou]d you please go to exhibit twelve?

That 's also a receipt  f rom the auct ion hal l  for  that night,

correct ?

correct ?

A. Yes, i t  is .

O. And I  was also there that night,

A. Yes, you were.
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O. Because this was not an absentee bid...

A. NO.

O .  . . . I  was there in person.

A. You were there in person.

a. And I  purchased three Morr isseaus that

same night?

A. Yes, you did.

O. Thank you. Now, since, how did the, uh,

contents and existence of Mr.  Sinclair 's websi te ef fect  the

volume and pr ices real ized for Norwal 's paint ings at  your

auct ion hal l  af ter i t  came out?

A. They dropped drarnatically. Um, it was

wery interestj-ng how ewerybody who saw the blogs and

everything efse, um, he actually had pictures of my husband

selling Morrisseaus and was claiming that they were not

real  ,  and actual ly put down, " fake, fake, fake, fake, "  as

he took paintings off of our website that was for

adwert is ing.

O. Now, can you explain the ef fects,  um, on

the demand for Norval 's paint ings as a resul t?

A. They have dropped dramatically. At the

last auct ion i t  was wery di f f icul t  to se11.. .

'O. Do you even. .  .  .

A. ...any of the Morrisseaus .

O. Do you ewen actiwely ewen try Eo sell

Morr isseaus now?

A. No, we do not.

a. okay. Is anybody asking for his work?

A. No, they are not.

O. How, how would you characterize Ehe

owera11, uh, marketplace since the incept ion of  Mr.

Sinclair 's  websi te?
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A. The marketplace is no longer there.

Everything is suspect. Um, ewerybody is claiming they are

not '  sure, they don'L know what -  excuse me - they don' t

know if they are real , if they are. are no! rea1, whether

there any reals out there or whatewer.

O. Aff ,  aI I  because of th is websi te?

A. A11 because of the websi te.

MR. OTAVNIK: Yeah, okay. Thank you. I

hawe no further quest ions.

THE COURT: Any quest ions of  th is witness,

s i r?

MR. SINCLAfR: Uh, yes, Your Honour.  But

would i t  be possible to reserve my quest ions

f or, uh...

THE COURT: NO, NO.

MR. SINCL,AIR: ..-['ls. Shea?

THE COURT: You have got to deaf with them

now, s i r .

CROSS - EXAIIII{ATION BY MR. SINCL,AIR:

MR. SINCLAIR: O. Did you receiwe let ters

from Norva] Motrrlsseau?

A. We did receiwe a let ter f rom, wel l ,

f rom, uh, Norva] Morr isseau. Yes, we did,

O. And from other people with regard to the

issue of fake Morr isseau paint ings?

A. As far as I  know, Norwal Morr isseau, or

through Gabe Vadas !,ras the only letter that we receiwed.

O. what did that let ter say?

A. I t  just  said that ,  uh,  we were, we

should not be selling these Morrisseaus because they were
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not real- .

O. And did you respond to Mr.  Morr isseau?

A. No, we did not.

O. Did you understand that Mr.  Morr isseau

was the art ist  who painted those pictures?

A. Yes, I  d id.

O. So, uh, why did you choose not to

respond to Mr.  Morr isseau?

A. Because there had been, um, di f ferent

controversies and we did noL recei-ve a lettser from Mr.

Morr isseau unt i l  af ter al l  of  the, um, controwersies came

out in the paper with Mr, Robinson. we did not recej-ve it

before that.

O. And what was the date when this, uh,

when this Mr. Robinson controversy, purported controversy?

A. Uh, whatever date that the article came

out in the paper. . . .

O. So we're ta lk ing 2OO1?

A. Uh, probabl-y somewhere around there.

I 'm not exacl ly sure of  the date because this paper does

not have the date on lhe bottom,

a. How many fetters did you receive from

Norva1 Morrisseau?

A. ,.Tust the one .

O. .Tust the one?

A. Yes.

O. Uh, did, when you, when you chose not to

respond, you, or your husband...

A.  Yes.

O. ...your husband is Randy Potter, correct?

A. He is.

O. Yeah. And you are now out of business,
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correct ?

A. We are not out of  business, we are just

not,  we, our last  auct iorr  that we did,  we're doing on-si te

auct j -ons, um, more so because of the, the way tha! the

recession has gone and everylhing has started to go

downhill as far as the auction business and the monetary

walue.

O. I  see. Uh, is that,  am I  correct that I

read on, on the Randy Potter website...

A.  M'hm.

O. ...tha! he was retiring?

A. We11, he qui te f requent ly wri tes that he

I see. Does, uh.. . .

we did an auct ion in october,  an on-si te

auct ion.

.) T <laa

A.  we were ret i r ing out of  our bui ld ing.

O. Were Norval Morrisseau paintings in !hat.

auct ion?

A. No, i t  was a pr ivate auct ion for a

country estate.

O. I  see. There was a statement wri t ten by

your husband saying that he sold over 2,000 pictures by

Norval Morrisseau.

A. There coufd wery well hawe been a stat

statement.  Quite f requentfy -  we didn'c,  uh, s i t  down and

count over the number of years, exactl-y how many paintings

thaE we have sold.

O. Who was in charge of your, of your

books, with regard to the number of paintings?

A. Um, T am in charge, but we do not, as I

o .
A.
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said,  we do not,  I ,  over the last  few years I  have not sat

down and counted.

O. That 's a large dispar i ty,  though,

between l - ,000 that you ment ioned to the plaint i f f  and 2,000

lhat your husband suggests.

MR. OTAVNIK: Your Honour,  2,000 is not parE

of,  any part  of  the record.

THE COIJRT: A11 r ight ,  wel1. . . .

MR. OTAVNIK: I 'd l ike to see i t .

MR. SINCLAIR: I t ,  i t  is . . . .

THE COURT: ,fust one moment, it is not part

of the what?

MR. OTAVNIK: The record. I  mean, this,  Mr.

Potter never stated that.

THE COURT: WelI ,  he is. . .

MR. OTAVNIK: That 's not part  of  the record.

THE CoURT: ...he is asking the question, so

she does not know the answer, or she says

that she is,  he newer said that,  then she

can indicate that that is the case.

MR. OTAVNIK: Thank you, Your Honour.

A. The amount of nunibers could have gone

from 800 to l - ,000 to 1,200 to 2,000. People make comments

on a regular basis.  As I  said,  i f  you wanted me to go back

and count exaclly how many Morrisseaus we have sold, I

could get all of my records and count them.

MR. SINCLAIR: O. How many di f ferent

sources did you acquire your paintings from?

A. Uh, one.

O. A,LI 2,000 paint ings came from one

A. Yes, they did.

source?
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O. Is this,  uh, person in the courtroom?

A. No, he j_s not.

O. Have you ever met t.his person?

A. Yes, I  have.

O. c iven that he, that you claim he is the

source of these 2,000 paint ings that are purported to be by

Norvaf Morrisseau. how is it possible t.hat. he is not. here

to weri fy the source of  those paint ings?

A. Nobody asked him.

a . Nobody asked hj_m?

A. Nobody asked him.

O. Okay. Uh, so 200 people hawe purchased

these paint ings?

A. I  would say so.

O. Um, are there some people that have

purchased more than others?

A. Yes.

O. Are there some people that have

purchased more than 50?

A. f  'm not sure.

O. Have people,  um, bought lhese paint ings,

as far as you know, directfy from your source. and could

you please gave the name of your source.

A. The source is David Voss and I have not

spoken tso Mr. Voss to find out if anybody has bought them

direct ly f rom him. Aff  I  can go by is wha! people have

said and, uh, nobody knows for sure but Mr.  Voss.

CLERK OF THE COURT: Could you speI1 the

name Voss?

A. V, as in Victor,  O-S-S, f i rst  name,

MR. SINCLAIR: O. And ltihen, when is the

30

Davad -
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mosts recents time you spoke to Mr. Voss?

A. Um, I belj-eve my husband spoke to him

abou!,  uh, maybe six months ago.

O. And yoursel f?

A. I did not speak to him other than the

fact that I answer tshe phone quite frequently when he

cal1s.

him yoursel f?

O. Oh, you'we newer had a conversat ion with

A. I have. When he first brought the

Morr isseaus in,  I  was there.

o.  I  see.

A. And I have had conversations on the

tefephone, "hi ,  how are you?" things afong these l ines. r

hawe been in the room when my husband's been speaking with

him.

O. I  see. So Norval  Morr isseau sent you,

uh, a sworn decf arati-on...

^ 
rrL

O. . . .or  a 1egaI le! tser. . . .

A. Um, r ight off  the top of my head, I

real ly don't  know whether i t  was a lega1 fetter. I t  wa6,

do you have that letter, ,foe?

MR. OTAVNIK: I tshink it was an email,

wasn' t  i t?

A. No, we did get a let ter f rom him.

MR. OTAVNIK: Oh, i t  was a let ter s igned by

cabe vadas I believe -

THE COURT: A11 r ight,  s i r ,  wel l  let 's not

giwe ewidence. She's asking you, "do you

have anything? " Say "yes" or "no" to that

answer,  or quest ion.
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MR. SINCI-,AIR: O . So are you saying you

never received a sworn declaration, uh, from Norvaf

Morrisseau signed by, notarized by a lawyer?

A. Um, I  am sorry,  I  don' t  hawe i t  s i t t ing

in front of me. It was a good number of years ago and I

can't remember what it said. Al-f r remedber is what, in

general  ,  the let ter stated.

O. I  see. were there pictures of  your

paint ings, of  some of the paint ings lhat you were sel l ing

in this letter, or can you...

A.  No.

O. ...not rememlcer this either?

A. No, there.. .

O. There were no pictures?

A . ...was no pictures . It was j ust a , utr, on

a piece of paper,  and I 'm sorry I  cannot remember al l  of

the detai ls.  r  have seen i t ,  and we put i t  away; i t  was

put to rest .

O. And you don't remehber whether it was

notarized by a lawyer or not?

A. I  rea11y don' t  remendcer at  th is point  in

t ime.

O, And you chose not to contact Mr.

Morr isseau or his,  uh.. .

A. RePresentat ives ?

O. , . . representat ives. hj-s 1egal

representat iwe, his,  uh.. .

A. We did...

O. ...business manager?

A. . . .we did not get the paint ings direct ly

from Mr. Morr isseau. I f  we had have gotten the paint ings

direct ly f rom Mr. Morr j -sseau, we probabfy would have
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responded much, in a timely fashion, but we did not get the

paint ings from Mr. Morr isseau.

O. Uh, $re1l  did you, did you check into the

fact that there's a possibi l i ty that they've, given the

fact that th i-s person has, uh, giwen you one to 2,000

paintings that you don't have conwersations with, did you

check into him as a wiable source?

A. What we did,  um, Mr.  Sinclair ,  was when

we got those paintings, we knew nothing about Morrisseau

paint ings. So my husband, the auct ioneer,  go! on the

telephone and cal- l -ed the gal ler ies in Toronto that deal t

wl th af f  of  the nat ive ar! .  There was numerous ones. He

ca11ed them and said...

O. Could he.. . .

A. ..."we have these paintings , the

Morr isseau paint ings, they are going up for sale on a

certain night, if you would fike to come down and see them,

you are more than wefcome to check them out. " we had

numerous galleries that came down, and they were sold. The

gaflery peopfe bought them, and these are the people that

were to know. and supposed to know, what a Norval

Morr isseau looked l ike.

O. I  see. Um, how much were these

paintings selling for on average?

A. Uh, they would go from $800.00 to,  I

th ink one of the highest amounts was, gee. r  don' t

remember.  There was $5,200.00, there was, uh, $4,000.00,

there was numerous different amounts, depending upon the

size and content of  the paint ings.

O. Okay, fet 's  ta lk about the $800.00

A. M'hm.

paint ing.
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O. Um, what would you estimate, given that

you sold so many paintings and hawe come into contact with

so many gal ler ies that s€j I I  Norwal Morr isseau paint ings,

wha! woufd you assume the market value was, is of that...

A 'l'ha\r

O. . . .bal lpark.

A. Bal lpark? A sma1l. . . .

O. Eight-hundred?

A, Pardon?

O. EighL-hundred?

A, No, in, wery rarely do you ever get top

pr ice because, at  an aucl ion, because people come to

auctions to get a deal ,

O. M'hm.

A. Because if a gallery came and paid the

top pr ice for,  um, a Morr isseau, how could they se11 i !  and

make a prof i t?

O. Nevertheless, 1et '  s. . .

A.  Um.. . .

O. . . .1-et '  s give me a bal lpark .

A. I  real ly don' t  know. I  don' t  f requent

galleries. I do not see what they would go for, but maybe

one of  the $800.00 could have gone for $4,000.00.

O. I  see. So in the 2,000 pictures that

you sold, did you ewer seff one at market value?

sl-r .

A. I don't know what market walue would be,

O. wel l  i t  says.  .  .  .

A. I am not, I do not own a gallery...

0.  You.. . .

A. ...I do not understand what, um, denotes a

paint ing being $800.00, $8,000.00, or $8,000,000.00.
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O. okay, but,  uh,  you said an $800.00

paint ing you'  d est imate.. .

A.  Coufd be.

A. . .Jcal lpark $4, 000.00, so. . .

A.  Could be so.

O . ...so we ' re taf king les s than 2 5 per cent ,

right ?

A. I  would wel l  imagine.

g. And would that go, would that be general

for all of these paintings that went through Randy Potter

auct ions ?

A. I  rea1ly don' t  know, s i r .

O. okay.

A. You would have tso talk to the gallery

owners...

O. okay.

A. ...who se1l them at market price .

O. Okay. Thank you. Um, you mentioned

that I was at Randy Potter auctions in 2004, I bel-iewe'..

A.  M'hm.

O. ...and that some of my paintings were

being auctioned...

A.  Yes.

O , ...that T cf aimed were sLof en?

A. Yes.

O. Um, you said,  you just  test i f ied that

when you did receive a Iega1 fetter...

A.  Yes?

O . ...you did the appropriate thing and...

A.  M'hm.

0. ...you checked into the source?

A. Yes.
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O. Right? And You got...

A,  Yes,

O. ...some documentation, as far as you were

concerned, that showed you that this had, as far as you

were concerned, was okay.

A. Yes.

O. Right?

A. M'hm.

O. But when Canada's most famous art ist . , .

A.  M'hm.

O. ...um, contacts you with sworn legal-

A. M'hm.

O. ,,.and points out that you are selling

mulliple fakes and...

A.  M'hm.

O. ...demands that You stoP...

A.  M'hm.

O. . . . in that case, you don' t  check back into

the source, you just  depend on the gal ler ies here in

Toronto?

A. We depended upon for your paintings, the

consigner, who had the appropriate paperwork, because you

say that they were stofen.

O. Oh, excuse me. okay.

A. We did not want to sell something

i11ega11y. So we didn' t .  what we have to do is we have to

rely upon the information that is provided. So we dj-d not

wan! to think that we were sel l ing stolen goods. Mr '

Morr isseau never stated that those paint ings were stolen.

fraudulent .

a.  He, he sLated that they were fraud,
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A. He.. . .

a. He denied...

A,  He may have..  .  .

O. ...PaternitY...

A.  He,. . .

O . ...to them.

A. Yes.

O. He demanded that you stop selling them.

A. And apparently...

O. And i t  was IegaI . . . .

A. ...he has done that numerous timea.

THE COURT: Let her,  let  her answer,  s i r .

A. He has done that numerous times in other

instances with paj-nt ings from gal ler ies.

MR. SINCLAIR: O. Such as?

A. so we have heard. well, it would only

be hearsay, wouldn' t  i t ,  s i r?

O, Where, we1l,  I  mean, you obwiously heard

i t  said,  so who, who told you that he, he or she, or a

gal lery had receiwed simifar sworn declarat ions, uh,

A, Apparently at one time, and this is only

rumour, okay, was that a showing at Kinsman Robinson

caffery,  um, Mr.  Morr isseau was there, and he stated to a

customer that came out of the gallery that the painting

was, he never painted that paint ing,  and.. . .

O. Excuse me, can I  interrupt?

A. This is just  the. . . .

O . I am asking you about the...

A.  okay.

O. . . . let ter,  the sworn declarat ions.

A . You j ust aEked me..,
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O. You said there were other let ters. . . .

A. ...what other things have - no, I did not

say other letLers.

THE CoURT: Al l  r ight,  just  one moment.  I

am no! sure where we are going with this

l ine of  quesEions. I  thought Ehis case was

based on a def amation...

MR. OTAVNIK: Thank you.

THE CoURT: ...action by the plaint j-f f , so I

MR. SINCLAIR: Yes, Your Honour.

THE COURT: . . .1et i t  go on f  or a bi t ,  but I

am no! sure...

MR. SINCLAIR: where i t . 's  going?

THE COURT: ...what relevance it has in

refat ion to this gent leman's c laim of

defamation.

MR. OTAVNIK: Thank you.

MR. SINCLAIR: We11, f i rst  of  a l l ,  th is

cfaim of  defamat ion i tsel f  i t 's  a,  a s lander

of t i t fe or in jur ious falsehood cfaim, and,

uh. because of that we're talk j -ng about

paintings and not about words said

tnn COUnt, WeII, that may be the case, but

what she did with respect to the fet ter,  I

don't know how it helps me decide the whole

issue of  what the plaint i f f 's  c la im is

about .

MR. SINCLAIR: Um, my suggest ion is the

plaintiff would hawe newer had the

opportuni ty to buy this paint ing, which is
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one amongst 2,000 pictures that were sold

through this auct ion house, um, j - f  these

people had responded to the,  the. . . .

THE COURT: No, that is not relevant. He

did buy i t .  so i t  is  not a,  they are not

part ies to the act ion that,  that they did

something wrong, so...

MR. SINCL,AIR: Right .

THE COURT : ...we are not , I am not here to

judge the witness's r ight or obl igat ion to

sel l  them. The quest ion is,  apparent ly

there were painlings sold, tshe question

becomes whether you, somehow, you know,

defamed the plaint i f f  as a resul t  of

statements *.U" O" you in regard to the

paintings. That realfy becomes the

quest ion,

MR. SINCL,AIR: O. Yes, s i r .  Okay, wi th

regard to the paint ing, uh, iLsel f  then, uh, do you, you

remember, as you mentioned, that, the night that he bought

this painting, or do you? Do you remember the night the,

uh, the plaint i f f  bought the paint ing that 's the subject

paint ing of  th is,  uh, hear ing?

A. um, Mr. otavnik had bought several

paint ings through us,  and, um.. . .

MR. oTAVNIK: I believe I showed the

receipt  .

A.  Yeah, !he,  the receipt  has been.. . .

MR. SINCLAIR: Do you. uh, recaII ,  the

receipt  has no, i t 's  exhibi t .  .  .  .

THE COURT: What exhibit?

MR. SINCL,AIR: Exhibi t  n ine.
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A. Exhibi t  n ine.

MR. SINCLAIR: Yes. Now we ment ioned, uh,

or Your Honour mentioned that there was no

picture of  his paint ing on this receipt .

THE COURT : No, no, I said...

MR. SINCLAIR: Correct?

THE CoURT : ...oh, you are right . There

MR. SINCL,AIR: O. Correct? Um, and the

t i t le of  th is paint ing, or at  least i t 's  under Lhe

description category, would you read that?

A, "Norval  Morr isseau, , fesui t .  "

A. Have you sofd other Norval, uh,

purported Norval Morrisseau paintings that are called,

"Norval  Morr isseau, , fesui t ,"  or something l ike this?

A. Um, l ikely.

o.  uh. . . .

A. How do we know which painLings they are?

O. This is a,  a quest ion r  have, because

the t i t le that is wr i t ten on the back of  the subject

^^.!6+. in-IJerr lufrry- .

A.  Yes.

O. . . . is ent i rely di f ferent than this t i t le.

A. of course. um, you only have Eo many

characters on the computer, and the reason that he would

put one or two fines of the description so that when the,

um, people woufd be going to look at them to get, when they

were numbered, he woul-d, they would know which one to point

g.  M'hm. okay. So i t  appears to me that

in tshis exhibit there is no price. How much do you

bel ieve, th is paint ing was sold for ,  $800.00?
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A. Off the top of my head I would not know

because that was, I .  .  .  .

O. You didn' t  br ing that informat ion with

you?

MR. OTAVNIK: No, uh, as Part  of . . . .

THE COURT: Sir . . . .

A.  I  was here !o s late that these were

ours, what happened with you, the conwersations that we had

with you, that I had with you. I was not prepared to come

with numerous amounts of informatj-on, um, because a fot of

the things that we are lafking about is conwersations,

particularly the one that you and I had.

MR. SINCLAIR: We]l ,  r ight now we're talk ing

about this piece of paper.  And, and i t

appearE to me that I  don' t  see a picture of

the subject paint ing, I  don' t  see the t i l le

of the subject paint ing, I  see no pr ice for

the subject paint ing, I  see no signature.. .

THE COIJRT: what is the question?

MR. SINCLAIR : ...on it .

THE COURT: So whats is the queslion? You've

made that statement what is...

MR. SINCLAIR: Right.

THE COURT: . . . the quest ion to go with i t?

MR. SINCL.,AIR: O. How do we know that this

isn' t  just  a receipt  that,  thac, uh, was made up on the

spur of lhe moment?

A. I  guess you don' t .  You' l l  just  have to

take our word for i t .

MR. SINCLAIR: Right.  Okay. That 's af f  the

questions I hawe for now, Your Honour.

THE COURT: Afl right, any redirect?
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- EXAITINATION BY MR. OTAIINIK:

MR. OTAVNfK: Q. I  just

yeE. Bottom l ine is,  Norval  Morr isseau'

Eent you a let ter said,  "you're sel l ing

A. Correct

O. Ard you didn' t  respond, r ight?

A. That is correct.

O. So Mr.  Morr isseau's legal  team,

representatives, coufd hawe sued you and said, "pl-ease

stop" and they newer did?

A. No, cha! was the only letter...

O. so af  ter. . .

A. ...we received.

O. . . .af ter th is let ter,  Morr isseau's legal

team did nothing to prevent you from selling Morrisseaus?

A. No, they did not.

O. They never sued you or nothing?

A. No, they did not.

MR. oTAVNIK: Thank you.

THE CoURT: All right, you can step down.

Next witness, s i r?

MR. OTAVNIK: MT. JOE MCI,COd.

iIOSEPH MCL,EOD - SVIORN

EXAIIINATION II{-CIIIEF BY I[R. OTAVIIIK:

wan! to redirect,

s business manager

fakes ,  "  correct?

what was your

at Seneca

the Minkl-er

MR. OTAVNIK: Q. MT. MCI. ,EOd,

profession before you became an art dealer?

A. I was the Dean of English

col lege and, uh, their  art ist ic director for

Auditor ium and for their  qal ler ies.

A. And how long have you operated Masfak
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McL.,eod?

A. Uh, af ter ret i r ing, approximately,  my,

myself ,  my daughter,  and my son, f i f teen years.

A. And when did you first meet Norval

Morr i  s seau?

A. Uh, some t ime around 1960.

O. Now, did Mr.  Morr isseau wri te fet ters to

you and you ex-wife which are now being used by handwrj-ting

experts to weri fy Norval 's s ignature.

A. Frequent ly.

O. Yes. And. uh, are they in,  are they, in

effect ,  sort  of  being used as benchmarks by warious

forensj-c experts for comparison purposes with other

paint  ings ?

A. I  th ink so.

O. Okay. Now, therefore, Mr.  Mcleod, I

mean, your long associat ion with Mr.  Morr isseau, are you

famil iar  wi th his s ignalure?

A. Yes.

O. And are you fami l iar  wi th the art ist  and

his style of work throughout his entire career?

A. I  th ink so.

O, Okay. And can you giwe the Court a

brief summary of all the museums throughouts the world which

have come to your advice asking for your adwice on First

Nat ions art ,  and in part icular,  uh, the ar!  of  Norvaf

Morri s seau?

A. Wel l ,  most museums in Canada, and

certainly Germany. the uni ted States, we operated a gal lery

out of Santa Fe...

O. M'hm.

A . ...and, uh, as wel I as the goverrunen! of
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Canada, the government of Ontario, the system of deciding

whether or not our art !ha! was donated to various...

0.  M'hm.

A . ...uh, museums could be accepted f or tax

rel ief .  So, al l  of  these people have made use of my

service.

O. Now, you hawe seen the painting which is

the subject of  th is sui t ,  and in your opinion, is i t  an

authentic Norval Morrisseau?

A. Yes.

O. Thank you. Um, can you, you've assisted

many people at museums in the process reguired under the

Canada Property Rewiew Board, correct?

A. Yes.

A. Now, ho\, /  r igorous of  a process is that?

A. I t 's  very r j -gorous. Um, in fact ,  i t 's ,

i t 's  almost impossible now. Frankly.  they don' t  hawe a

greats deal of money, and Ehey don't get a lot of money to

purchase art ,  and so they've ref ied, for a long t ime on

gj- f ts f rom, um, col fectors and.. . .

O .  No, no, I  'm sorry. . .

A.  Yeah.

O . ..,that ' s not what I mean, Mr , Mcleod . I

mean in order to. . . .

A. How r igorous is i t?

O. How r igorous is the, does the board

!ake, the CufEura] Property Rewiew Board, lake appl icat ions

for donations of works of art.,.

A. Very r igorous.. .

O. . . . including Norval 's?

A. ...because they normally I accept , r

think, more than one, they probably have two or three, and
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they expect the, uh, three di f ferent gal ler ies or people

no! to col-l-ude and lhey expect them to come up with

relaliwely even money...

O. Yeah.

A. . . .uh, decis ions, and also decis ions with

regards !o the authenticity of the piece...

0.  Yes.

A. . . .of  ar t ,  so. . . .

O. My point  is,  i t 's  f i rst  approwed by, um,

i t 's  ver i f ied by dealers,  then i t  goes to the museum, the

museum okays it, the museum then sends it to their board,

they okay it, then the museum then applies to revenue, to,

uh, the Culturaf Property Review Board, it is rewiewed by

the cul-turaI Property Review Board, and then okayed?

A. I  th ink so,  yes.

O, Thank you. Now, Mr. Mcleod, hawe you

assisted my sister in such an appl icat ion?

A. Yes.

O. Now, but you've never done i t  for  me,

correct ?

A. Uh, I  have no!.

A. No, Do you hawe a business refat ionship

with me?

A. No.

O. Have you ewer done an appraj-sal for me?

A. NO.

O. Have I ever bought a painting from you?

A. No.

O. Now, did you ever meet Mr.  Sinclair

before he set up his websi te?

A. Yes.

O. And did he, didn' t  he expreEs

15
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frustrat ion over t .he fact  that he wasn' t  on the Norwal

Morr isseau Heri tsage Society?

A. Yes.

O. What did he mention to you?

A. He came into my gal lery and, uh, I  d id

not know him. I think I miqht hawe seen him two or three

t i  mae l r r ' , l  r rh ha--- was ir"t" b"""rrse he had not been asked

by Kinsman Robinson to be part of the Nor-val Morrisseau

Heri tage, uh, Society.  And r  was shocked. I  had no idea

that he had any interest in this k j-nd of  th ing, I  d idn' t

know what his background was, and I didn't know who he was.

And I  explained to him that i t  was not.  I  don' t  th ink,  the

choice of Kinsman Robinson to decide-.

0.  okay.

A . ...who was going to be on the , uh, board,

and that I  guess, to summarize, he was out of  his realm.

They were asking for, um, the, the daughter of Marshall

Mcl-,uhan, who had written lwo or three books on the subject

matter.  c lassic,  ear ly books. They were asking, uh, the

curator of the National Gallery, they !,/ere askj-ng academics

from Carleton university,..

O. Yeah. -  - .

A. ...so my suggestion was, I didn' t have the

sl ightest idea where he placed himself  to think that they

would ask him tso be on, uh, the Heri tage society.

O. Now, there was, um, in fate September,

earfy October,  2oo8, Mr.  Sincfair  had a showj-ng at a

gaf lery nearby, correct?

A. Yes.

O, And for some reason the show ended

A. Yes.
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a.  . . .and Mr.  Sinclair  came into your

estabfishment. What did he communicate to you then?

A. He, um, he was angry and he said

something to the ef fect .  "oh, man, do you want to talk? Do

you want to t.alk? oh, man, do you want t.o talk?" And I

said,  "no."  And, uh, my son was there, and he stood up,

and he was extremely bel l igerent,  and he said,  "you're

going to la lk or you're not going to ta1k. You're going t .o

tafk or you're not going Lo ta1k. Hey, man, fat  cats."

n*l  T 
^^. :  

I  11L^l  , .  . i  { - . You know, what are you talking

abou!?" And, uh, he said, "I am going to take down the

whofe Morrisseau market. I am going tso," and he ranted on

and on. And f inal ly f  said,  l is ten, you know, get out.

O. And the website went up about a week
'i . t -  ar  r i  

^ht-  
?

A.  I  th ink i t  was up.

O. Yeah. Now, now, I want to tal-k about

the ef fects of  Mr.  s inclair 's  websi te.  um, your cf ients

come in tswo basic business segments, your museums and the

general  publ ic,  r ight? Now, wha! ef fecls have Mr.

Sinclair 's websi te had on your inst i tut ional  c l ients?

A. we1l,  running a gal lery is l ike running

a cloud; when you think you've got a hold of  i t  i t 's  going

off  in another direct ion. And so, in actual  fact ,  i t

appears to be spl i t .  Uh, for whatewer reason, sma1l

pieces, pieces that don' t  hawe a great deal  of  provenance

or real , uh, clout - Norvaf was a genius, and he was afso

an extremely uneven painter. Norval painled absofute

knockouts - one of tshem is Rideau Ha11, uh, some of them

are in the Natj-onal Gallery - and he actual-fy is known to

hawe done knock-offs and given them away...

n va.h
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A. ...f or 5 0 bucks .

O. . . .no, what I  meant was, for your cf ients.

vou hawe two sets of  dist inct  c l - ients,  ,  .  .

buyers...

A. I t  doesn' t '  ef fect  the inst i tut ional

O. That 's what I  mean!.

A. ...we' re doing a show f or McMaster

O. Exact ly.

A. ...we're doing another one for the Thomson

University...

f ami1y...

a.  But. . . .

A. . . .and so these thingE are not ef fected.

O. Right.  But the ef fects of  the Mr.

Sinclair 's websi te on your retai l  c l lents,  how would you

explain those?

A. Bad. Drast ical ly bad.

O. okay. And the general pubfic?

A. Again, they want provenance. They want

to know where the paintings came from. They want to be

able to lrace the painting back to Norval Morrisseau as

closely as possible.  In the past that wasn' t  a quest j -on.

Now i t  is .

a.  Yeah, but the. . . .

A, And so you better have a good

provenance, and it has affected the market, and the market

is now pretty much f fat .

O. So, but mY, mY Point  is,  i t  is  much

harder today to sel-f a Morrisseau than it was before Mr.

Sinclair 's websi te came out?

it ' s the...

A. Yes. And i t 's  not  only Mr.  Sinclair ,
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O. Yeah, iL 's.  .  .  .

A.  . . .do]1ar,  i t '  s the.. .

n \ /aa

A. . . . lack of  American tour j -sts,  i t '  s. . .

o sure.

A. ...uh, it ' s ewerything .

O. But lhe point  is i t 's ,  the market has

been negativel-y af fected...

A.  Absolutely.

O. . . .by this websi te?

A. Yeah.

O. And people hawe called you up and say,

"hey, what 's going on here? This guy's got a,  cal l ing

1,000 Norval  Morr isseaus fake, what. 's going on? what do

you know?"

A. I  don' t  get a 1ot of  phone ca11s l ike

that,  no.

O. okay. But the point  is,  though, there

has been some though, eh?

A. Uh, have people guestioned me about !he,

about the, his act ions? Yes.

a. Yeah, okay. okay. Now, okay, Mr.

Mcleod, I think I have - anything else you want to add Mr.

Mcleod? Anything you want to say about. . . .

A.  Weff ,  I 'd l ike to point  out  that ,  aside

from the market,  he's done great harm to the fami ly of

Norval Morrisseau. He has done great harm.

THE COURT: A11 right, well the family, the

femiIrr  ic  nnt-

MR. OTAVNIK: That 's just .  .  .  .

A.  Okay.

THE CoURT: . . .a party in Ehis act ion.
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A. You asked me if I had anything efse to

say.

MR. OTAVNIK: No, no, no, I  just . . . .

THE COURT: OkaY.

MR. oTAVNIK: I  just ,  in terms of the ef fect

-  I 'm, I 'm done.

THE COURT: A11 right. Any questions of

this witness?

CROSS-EXAIIINATION BY lIR. 9INCLAIR:

MR. SINCL,AIR: a.  Yes, Your Honour.  Mr.

Mcleod, hawe you ever, uh, sold a painting for Norval

Morr isseau direcLly?

A. Uh, yes.

O. Yes? When, when did you se11 a paint ing

for him direct ly?

A. Norval Morrisseau came to my home in

Marathon ontario for approximately three years. After

that,  Norval  Morr isseau contacted me on a regular basis,

and sold me paintings, and I purchased them from Norval

Morrisseau, and I sold them for Norvaf Morrisseau. And we

not only supplied him with money, we supplied him with, uh,

mater ials with which to paint ,  we suppl- ied his fami ly with

cl-olhing over a very long period of time. And I know them

intimately, and I knew Norval Morrisseau.

O. What period of time are we talking about

that you bought these paint ings and, and, uh, faci f i tated

Norvaf.  .  .  ,

A.  1960 up to 1985.

O. 1950 to 1-985. Now I  have a, a sworn

affidavit by you that says that you never bought a paint.ing

from Norvaf Morrisseau .
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A. I 'd l ike to see i t .

THE COURT: Is it in your defence material?

MR. OTAVNIK: I t 's  not f i led in this case.

MR. SINCLAIR: I t 's ,  iE 's in anot.her

lawsuit, Your Honour. Um, could I produce

this,  I '  11 produce this. . . .

THE COURT: When?

MR. SINCLAIR: Latser today...

MR. OTAVNIK: No.

MR. SINCLAIR: . . . i f  that '  s possibf  e.

THE CoURT: Wel l ,  th is wi tness.. . .

MR. SINCL.,AIR: Or,  could I  take a recess

and, and, uh, and ge! my materials ready for

Mr.  Mcleod, because I  was, was not. . . .

THE CoURT: Well, how much time do you need

f^ 
^af  

r r^rr?
Iv$r.  

r  r  i

MR. SINCLAIR: Fi f teen minutes.

T!{E COURT: Al l -  r ight,  fet 's take a f i f teen

minute recess.

MR. SINCLAIR: Thank you.

RECESS

UPON RESUMING:

THE COURT: A11 r ight,  Ehe part ies on the

triaf come forward. ,fust before we continue

with the ewidence, I  need a l i t t le

clar i f icat ion from, from lhe plaint i f f . . .

MR. OTAVNTK: Yes, s i r .

THE COIJRT: ...as !o what your cause of action

is. When I quickly read through the

pleadings, and, and.. . .
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MR . OTAVNIK: Sl-ander of titl-e .

THE COURT: Okay, just  fet  me f in ish, s i r .

MR. OTAVNIK: Yes, Eir .

THE COIJRT: And, more important., perhaps, I

rel ied on lhe sett lement conference report ,

which indicated that the issue was, wel-l

that the claim is s lander with respect to

the safe.  .  .  .

MR. OTAVNIK: The - yes.

THE COURT: So I, okay, slander of what?

MR. OTAVNIK: Of t i t le of  lhe paint ing.

THE COURT: Not sfander of , , , .

MR. OTAVNIK: No, me, no, no.

THE COURT: You personal ly. . . .

MR. oTAVNIK: This is t rade, th is is t rade

libel . The paint.ing has been called and

deemed a fake by Mr.  Sinclair  and his

websi te.  That has slandered the t i t le of

the painting, and those are the economic

damages I  have suffered because of  the. . . .

THE COURT: Okay. Thank you. Okay.

MR. OTAVNIK: You understand? Yes. And

THE COURT: A11 r ight.

MR. OTAVNTK: . . .why I  have.. . .

THE COURT: A1l r ight.

MR. OTAVNIK: Thank you. And i t 's  not.  yes,

s i r .

THE COURT: A11 r ight.  Sir ,  you want to

come back in the wit.ness box now?

MR. SINCL.,AIR: Your Honour,  I  th ink i t ' ,  s,

uh, i t 's  important that I  do f i le th is
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af f idavi t  so. . . .

THE COURT: Well, you can show it to him and

ask hj-m to identify it, and then we can mark

i t  an exhibi t .

MR. SINCLAIR: Uh, unfortunately I 'm going

to have to,  perhaps at l -unch break, I '11 go

home and retr ieve i t .  Um.. . .

THE COURT: Well-, you don't have it here

MR. SINCLTAIR: I  don' t  have i t  here. I

brought an awful lot of materiaf, but this

other case, i t 's  in their  mater ia ls.  so,

uh, perhaps I could bring that up after

l -unch, that part icular th ing, or at  least

f i le i t .

THE CoURT: Wel1, again,  T'm not sure lhe

relewance of, of whether he bought it or

,l ; ih,r-  1- ' r r r '  i I  T ma.r j  i l -  ia fhavsi  ru

importance of it being wha!? Whether he

bought...

MR. SINCL,AIR: The importance.. . .

THE COURT: ...something from Mr. Morrisseau

or not?

MR. SINCLAIR: Oh, um, wel l ,  maybe we' l l

carry on and we'11, perhaps we' l I  see. I

mean, i t 's . . . .

THE COURT: A11 r ight.  Let 's move on.

MR. OTAVNIK: Um, I'm not sure what Your

direct ion to him waa, Your Honour.  I

THE COURT: Welf ,  I . . . .

MR. oTAVNIK: I mean, the painting is here.
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The physical  paint ing is here. I  own the

paint ing. Is that.-

THE COURT: Oh, no, no.

MR. OTAVNIK: ...is that the issue?

THE CoURT : tte is talking about...

MR. OTAVNIK: Oh, Mr. Mcl,eod?

THE COURT : ...the statement that he...

MR. OTAVNIK: Okay, that' s...

THE CoURT: ...is claiming...

MR. OTAVNIK: ,..what I thought, Your Honour.

THE COURT: ...the witness made as to whether

he bought or. . . .

MR . SINCI-,AIR: Paintings f rom Norvaf

Morr isseau.

MR. OTAVNIK: Okay, thank you, Your Honour.

THE COURT: But I am not sure that, again, I

am not sure the relewance of whether he did

or did not.

MR . SINCLAIR: O. Right . Well , Mr . Mcl.,eod

said to the plaint i f f  that he considers hj-mself  to be an

expert  wi th regard to Morr isseau paint ings.

A. I  d idn' t  say that.

O. You didn' t? okay. So you're not an

expert with regards to Norval . . . .

A.  Yes, I  am.

THE COURT: Wel1, wait  a second.

MR. SINCLATR: Okay.

THE COURT: L,et him ask the question before

ira\r  r  q.Av rr \ raq

A. Okay.

THE COURT : ..,I am . " Because I am. not sure...

A.  Sure.
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THE COURT: ...what. the question was .

A. Yeah. f  am sorry.

MR. SINCL.,AIR : O. So you consider yourself

a Norval Morrisseau expert?

A. Yes.

0. I  see. Uh, and how many Morr isseaus did

you say you have bought over the years?

A T . ' .n,{-  fa l  I  \ r . \ r  l

n M.\ra f  l ,1rn I  an ?

A M.n\r  h^ra

0. Many more than ten?

A. Yeah.

n M^?.a fh. ' . |  1nn"

A. Probably.

0.  Direct ly f rom Norvaf Morr isseau himself?

A. Not necessar i ly.

0.  From, uh, direct ly f rom one of his art

A. I 'm sorry?

^ 
ni?6^f lv f rnm hic h1^ir1. ' ih la . r f

deafer. . . .

A. A dealer would newer buy from a deal-er.

what I would buy from would be an auct.ion house in the

past, where you could actuaffy double your money. But in

the last  three or four,  or even f iwe years,  that has

changed. And so auction houses are frequently getting as

much, if noL more, than a dealer could. And so I would be

purchasing paintings from Norwal Morrisseau, from people

who purchased from Norval Morrisseau in Red Lake and

Cochenour and North Bay, anl4,vhere , who hawe, at a lat.er

date, decided that they wanted to sel l -  their  paint ings, and

the job of the dealer, or the ga11ery, would be to buy and

deal-ers ?
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try to make a prof i t .

O. so, that,  d id you buy paint ings from,

uh, Randy Potter Auctions,..

A.  Yes.

O. ...f ormerly Kahn Auctions?

A. Yes.

O. More than 50?

A. No.

O. Less than 50?

A. L,ess than ten.

O. Less than ten you bought from them?

okay.

A. I \,/ould think .

O, But f rom Norval-  Morr isseau himself ,

we're talk ing direct ly f rom Norval  Morr isseau, 50

paint ings ?

A. No. Up until the time that I opened the

gallery, which is approximalefy 15 years past, Norwaf

Morrigseau was a privale indiwidual who was an artist, I

was a private indiwidual who was interested j-n his art. and

when I could afford tso buy them, I bought them. I also

bought from warious sources as a private indiwiduaf, so I

had a considerable collection of art before I opened the

gal lery.  And I  th ink the statement.  that you're deal ing

with is,  i f  you check our raison d'etre,  the way we work,

our gal lery deals with the work up to 1985. We did that

because we felt we were experts particularly in that area.

And so after 1985, and once he had made whatsever conmitment

he had with Kinsman Robinson Gall-eries I never bouqht from

Norval Morrj-sseau again.

O. But you're,  but you claim that up unt i l

1985 you were buying paintings from Norval directly?



10

15

30

,J. Mcl,eod - Cr-Ex .

A. No. I  said I  d id buy paint ings from

Norwal Morr isseau, but I  can' t  put a date on them, and I

was buying from a variely of other sources.

O. Okay. When did you open your ga1lery,

s i r?

A. Direct ly af ter f  ret i red from Seneca

College. which would be approximately 15 years ago.

O. Uh, so we're ta l -k ing 1995?

A. I ,  I  would have !o look up the date.

O. In 1990 - hawe you ever received a

let ter f rom Norval  Morr isseau with regard to your safe of

and promotion of Norval Morrisseau, of paintings that are

purported to be Norval  Morr isseau's that didn' t ,  that he

bel ieved weren'L his?

A. No.

O. You have never received a letter from

hin..

A.  No,

O. ...with regard to thj-s? Do you recognize

these let ters?

THE CoURT: Is this part ,  th is is part  of

what,  s i r?

MR. SINCLAIR: A. Uh, sorry,  Your Honour.

Maybe I '11 pre-empt this with,  before introducing i t .  Mr.

Mcleod, i t 's  my assert ion tha! you're a biased witness

because, is i t ,  i t 's  t rue that you hawe sued me? I t 's  t rue

that. you hawe sued me in higher courts. Is it?

A. I 'm sorry.  We at tempted to sue.. . .

O. Is it correct that you hawe sued me in

higher court ,  s i r?

A. Do you mean that there $/as a cufminatj-on

to that suit, or that we attempted to sue you?
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O. Um, sir ,  d id you sue me for

$1-7,000,000.00 along with four other plaint i f fs in Super ior

Court  in November of  2008.

A. Yes.

MR. OTAVNIK: Um, I 'm fai l ing to see the

relewance, Your Honour.

THE COURT: Wel l ,  I  wi l1,  I  am prepared to

f et him go ahead...

MR. OTAVNIK: Okay.

THE COURT: ...f or the moment .

MR. SINCL,AIR: O . Yes , you did .

happened to that case, s i r?

A, uh, there was an offer on your lawyer 's

part to withdraw, and that you would Eake down the website,

and that you would then correct many of the problems that I

saw as rel-evan!, and I reconunended to the lawyer that we

take that route.

O. Which ]awyer are you talk ing about,  s i r?

A. s)rmes and Street.

O. I  see.

A. The other four people decided that they

wanted, f rankly,  to put you in ja i l  .  And, uh, I  said,  " I

would prefer to go and gets the mediat ion completed."  The

other four people said, "no, " they wanted to continue with

the sui t .  And so I  instructed the fawyer,  the lawyers,

that I was unwiffing to take that route because, number

one, it was too expensive, and number three, my purpose was

tso aid the market and my own business. AIrd so I withdrew.

O. You witshdrew? Your lawyers, S)mes and

Street that you mentioned, are they slil1 your lawyers..,

A. No.

n in fh ic .ecp? IS the CaSe St i l l

What
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ongoing in t r ia l?

A. I  have no idea. I  wi thdrew. I  don' t

know what's happened to it now.

O. Is it true that S)mes and Street sued

you and your plaintiffs for, uh, ethical concerns and for

not paying your fees?

A. certainly not.  Aff  of  my fees were paid

before I  wi thdrew. Check Slmes and Street.

O'  OkaY'

A. And, in fact ,  they returned money to me,

s6, 000.00.

O. wel l ,  i t 's  my understanding that you

were sued for approximately $50,000.00, is lhat  correct?

A. You are wrong.

THE CoIJRT: A11 right. Okay, we1l, I am

going to, I think that now we are definitely

gett ing of f  the topic.

MR. SINCL,AIR: of f  the, of f  the track here.

Okay.

A. I was never...

MR. SINCLAIR: With regard to th is. . . .

A. ...sued by s)rme s and Street .

THE CoURT: Sir, we are not in that area at

MR. SINCL.,AIR: O. Um, with regard to this

fawsuit that, that you were talking, I befiewe you were

talkj-ng about a settlement offer at one point with regard

to this other lawsuit? Right? Is that what you were

talkinq abouu?

A. Your lawyer offered a mediation

O. But you never showed up for mediation?

30

sol-ut ion .
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A. I  am sorry,  I  wasn' t  physical ly there.

I  d irected the lawyers,  s lmes and street,  who were

representing me, that I was in fawour of the mediation, and

that that is the rouLe we should take, because it would be,

it would solve our problem. It would get your blog off the

air ,  and i t  woul-d sett le,  uh, whatewer problems r had with

your blog and your actions. And so I then instructed them

ihif  T nrafarrad

O. I  understand.

A . ...to take mediat ion . The other f our

people, as I suggestedr wanted to take you to a 1ega1 court

and put you in ja i1.

a.  So this,  uh, Superior Court ,  they

pul led, when -  just  hold on a momen!.

MR. OTAVNIK: Your Honour,  uh, I 'm fai l ing

to see the relevance in this matter.

THE COURT: WeII ,  okay.

MR. OTAVNIK: I  just ,  I .  .  .  .

THE COURT: I am, I think we have dealt

enough with the question of, of...

MR. OTAVNIK: Thank you. Your Honour.

THE COURT: ..,the acti-on in the Superior

Court ,  s l -r .

MR. SfNCLAIR: With regard to this act ion,

did you f i le a sworn af f idavi t?

MR. oTAVNIK: He's test i f ied.  .  .  .

A.  To my lawyer?

THE COURT: Okay, we1l ,  again. . . .

MR. SINCLAIR: To Ehe higher court .  Did you

f i l -e th is.  .  .  .

THE CoURT: okay, again, do you have

aff idawi ls here tha!.  .  .  .
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MR. SINCLAIR: Yes, I  do,  s i r .

THE COURT: If you are going to ask him

questions. Have you...

MR. SINCI,AIR: I  would love Io.

THE COURT: ...provided to the other side that

you had these document s,..

MR. SINCLAIR: Uh.. .  -

THE COURT: ...bef ore you came?

MR. SINCLAIR: The other s ide was, was

ordered by ,Judge Thomson at this court !o

prowide the.. . .

THE COURT: I asked you if you provided the

plaint i f f  wi th copies of  the documents you

are going to rely on.

MR. OTAVNIK: For what, for what case?

THE COURT : No, no, sir...

MR. OTAVNIK: Sorry.

THE COURT : ...I am not asking f or your

conunents, I am speaking to lhe defendant.

MR. SINCLAIR: Yes, they hawe been prowided.

They were f i led at ,  r  bel iewe, on Septe ber

23'd wi th the. . . .

THE COURT: Did you get. . . .

MR. OTAVNIK: I  don' t  know what he's

referr ing to,  Your Honour.

THE COURT: Wef f he has got...

MR. OTAVNIK: Aff idawits of  . . . .

THE CoURT: ...a book of documents there.

MR. oTAVNIK: Aff idawits of  what?

MR. SINCLAIR: WeIl ,  real ly,  a l l  I  wanted to

do, what Ehese are are sworn affidavits from

Norval Morrisseau sent to Mr . Mcl.,eod, and I
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want Mr. Mcleod to werify that he received

these sworn affidavits with regard to...

THE COURT: We1l,  okay.

MR. SINCL,AIR: ...f ake paintings . . . .

THE COURT: Okay, but just one moment. were

those aff idawits served on the plaint i f f  Lo

indicate that you are going to rely on these

today?

MR. SINCL.,AIR: They were, uh. .  .  .

THE COURT: I t  is a "yes" or *no,"  I  do no!

know.. . .

MR. SINCI-,AIR: Yes ,  s i r  .  Not af  f  of  these

documents, but sworn decfarations lhat

Norval  s igned.. . .

THE COURT: Well how do I know which ones

that you are ta]king about were prowided to

him and which ones were not provided to hj-m?

MR. SINCL,AIR: Wel l  I . . . .

THE COURT: Is there a book on your, you are

looking at a book tshat fooka, appears to be

tabbed. Have you prowided me and, and the

plaint i f f  wi th a copy of these tabbed

documents? I am looking a! the file, which

is gui te thick,  but I  am not sure I  see

anything wit.h yeflow tabs on it like yours,

MR. SINCLAIR: No.. . .

MR. OTAVNIK: Your Honour,  l t 's ,  i t 's  my

submission that lhese aff idawits are

inadmissible because Mr. Morr isseau is dead,

has no, then has no corroborating. . . .

THE couRT: wel1,  that does not make i t ,  in
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MR. OTAVNIK: I . . . .

THE CoURT: ...inadmissible . L,et us deal with

MR. oTAVNIK: No. okay, fa ir  enough.

THE COURT: I-,et us deal with one issue...

MR. OTAVNIK: Thank you.

THE COURT: ...at a t1me...

MR. OTAVNIK: Thank you, Your Honour.

THE COURT: ...that I am concerned about.

Okay.

MR. SINCLAIR: Okay, uh...

THE COURT: So.. . .

MR. SINCI-,AIR: ...I did fife a sworn, one, or

several sworn declarations. It will take me

a few minutes to come up with i t .  There is

a lot going on here, Your Honour, and I

apologise for that.  But I  d id f i fe the, on

September 23'd,  in an addit ional  f i l ing,

these documents:  a sworn declarat ion to

Randy Potter from Norval Morrisseau...

THE COURT: No, no, no.

MR. SINCLAIR: . . .and this one.. . .

THE COURT: I want to see something. I want

tso see a l ist  of  documents,  or al l  of  the

documents tshat you want to rely on today

that you are claimj-ng you served the

plaint i f f  copies of  those documents.  I f  you

have not served them, then I am not looking

.t-  t -h6h {-  
^4. \ r

MR. OTAVNIK: Yeah, Your Honour. . . .

MR. SINCI-.,AIR : Wel-1 , if they are in your
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f i  I  p fhFr.F s i  r .  correct?

THE CoIJRT: weII ,  they may be in my f i1e. I

do not read Ehrough t.he whole file,

especial-l-y when, you know, it appears to be

about fiwe inches thick...

MR. OTAVNIK: Thank you, Your Honour.

THE CoURT: ...because I do not know what is

going to be relied upon and what is not

going !o be rel ied upon. So I  do not. . .

MR. SINCLAIR : Okay. Just give me...

THE CoURT: ...I , I take a quj-ck look at the

-1 ^^l . l  - - -P-LEctLrr l rY D-.

MR . SINCLAIR: ...a moment , please , Your

Honour.

TT{F: .'OTTPT . and . i rrSt' One moment .

MR. SINCLAIR: Okay. I t 's  f i fed July 30rh,

THE CoURT: well, you are going to have to

show him exactly what you're claiming you

served him. I do not care what I have got

because, I mean, I only care what I got in

relat ion to the fact  that there is

ultimately a copy I can look at and follow

along .

MR. SINCI-AIR: I  understand, s i r .

MR. OTAVNIK: We11, he can serve i t  to the,

I, I don't know what he has right now.

THE COURT: Wel l ,  f i rst  of  a11.. .

MR. SINCL.,AIR: Exhibi t  H.. . .

THE CoURT: ...I thought you were objecting to

i t ,  now you are saying that. . . .

MR. oTAVNIK: We11, no, Your Honour, what
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I 'm saying is,  I  object to any further

delays because I hawe come in here and I

hawe been, my case has been pretty

ef f ic ient .  My witnesses hawe been.. . .

THE CoIJRT : A11 right , so...

MR. OTAVNIK: I  haven' t  fumb]ed.. . .

THE COURT: ...what is your objecEion, then?

MR. OTAVNIK: Wel1,  I  mean, let 's  just  get

this on the road. My object ion is,  I  mean,

I 'm not going -  i f ,  i f  th is has been f i led,

show me where i t 's  been f  i f  ed.. .

THE COURT: Okay.

MR. OTAVNIK: . . .and show me..  ,  .

MR. SINCL,AIR: So i t '  s f  i led on ,Ju1y 3 olh.

_Lt '  s -EixnaDat H.

THE COURT: Okay, just, you are confusing

me. You said, I thought. you made a

statement prewiously,  before you said,

\r let '  s get th j-s mowj-ng along, "  that i t  is

okay that he shows i t  to the witness?

MR. OTAVNIK: Well, I thought you said had,

taking a 1-5 minute de1ay, another 1-5 minute

delay, i f  he justs wanLs to show i t  to the

witness that I  would not object.  I  just

object to Mr.  Sinclair  just  fumbl ing around

saying. " I  need this,  I  need this,  I  don' t

know where this is,  I  don' t  know where this

.:^ , ,  L1^^!r^ 
- l IrD r

THE CoURT: All right. So you do not care

i f he shows,..

MR. OTAVNIK: Yeah, j ust...

THE CoURT: ...this documenc?
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MR. OTAVNIK: - .go ahead now. I  mean, l -et 's

just  get  i t .  .  .  .

THE COURT: Do you want to show this

document to the wj-tness, then?

MR. SINCLAIR: O. Yes, Your Honour.  This

is a ,June 3'd, l-993 letter from Norval Morrisseau to

yoursel f ,  is that correct,  s i r?

O. This is a December 3 'd,  2oo3 fet ter f rom

Norval  Morr isseau's lawyera to yourseff?

A. Yes.

O. Uh, this is a December 13tsh fet ter f rom

yoursel f  to Norval  Morr isseau's lawyers?

A. Yes.

O. Arrd th is,  1et 's see, th is is a ,Ju1y 24rh,

2003 from Norva] Morr isseau's lawyers to yoursel f?

A. Yes.

O. This is,  d id you ever see this let ter

from, from Norval MorriEseau?

A. No,

O. Okay. Have you ever sworn this sworn

declarat ion -  fet . 's  see, i t ,  nolar ized Apr i l ,  2003?

O. Is this the cover of a catal-ogue that

you produced...

A.  Yes.

O. ...with regard to Norval Morr j-sseau?

A. Yes.

THE COURT: A11 right, now that you hawe

shown al l  that and he has ident i f ied i t .  .  .  .

MR . SINCL,AIR: Why?

THE COIJRT : Wel l- , I...

15
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MR. SINCI. ,AIR: I '  d l ike to .  .  .  .

THE COIJRT : ...un1ess you want him to, unless

you want to ask him to clarify what j-s in

there and the. .  .  .

MR . SINCI-]AIR: Yes , that ' s what I want to

do, s i r .

THE COURT: Well, then go ahead. I do not

know what i t  says. The plaint i f f  does not

know what it says. So, I mean, if you are

just going to say, " is th is a fet ter,  "  and

that is the end of it, then I am not sure

why you are showing it to him.

MR. SINCLAIR: Wel l ,  I  wanted them to be

ver i f ied that he received al l  these let ters.

THE COURT: Al l  r ight ,  we1I. . . .

MR. SINCI-,AIR : a . These , do you know the

general  subject matter of  al l  these let ters that I  have

shown you?

A. Yes.

O. And, and what woufd you say lhat Norval

Morr isseau was try ing to tel l  you? Uh, summarize i t ,

A. Norval  Morr isseau was attempting to tel l

me that he questioned works that were either used as covers

to,  uh, one of my catalogues, and pieces of  art  that were

in my gal lery.

O. In fact ,  i t  says,  37 out of  61 paint ings

in that catalogue cover that I showed you, Morrisseau

identified as fake or fraudulent pieces of art work... .

A. I am not sure.,.

a\ ' i  e thr1- . -^1 '1-.a- ' la

A . ...that " f ake" was used, but yes .

O. When Norval Morrisseau sent you a



10

53
,f .  McLeod -  Cr-Ex.

declarat ion in December,  2003, how did you respond to his

declarat ion, s i r?

A. I  wrote back,. . .

O. Did you stop sel l ing them?

A. I  wrote back to his lawyers in great

detai f ,  and explained the ent i re let tser and/or informat ion

was both garbled and wrong, and I told them that I would

wait to hear from them, They replied to me and asked me if

I would pay them a premium on each one of the paintings

tha! I so1d, and I told them thaL if they were as such that

lhey declared, I  wouldn' t  seff  them, and they were

withdrawn.

0. So, you did respond to his sworn

aff idavi ts. . .

A. Absolutely.

O. ...saying - because if , why did you

respond to those, s i r?

A. I  respond to al l  . . . .

O. Why, why didn' t  you take those paint ings

down?

A. T respond to al l  let ters.

O. so you, you, but in the, in this sense,

this is your business, you're sel l ing these pictures.

A. I '  m not. . . .

O. You get. . . .

A. . . .se11ing them. I  just  to ld you.

O. You're re-sel l ing !hem. And you ge! a

fet ter f rom Norval  Morr isseau, mult ip le fet t .ers f rom Norval

Morri s seau...

A.  I 'm sorry?

a. ...sayr-ng. . . .

A.  I f  she woufd. . . .

'15



10

54
,J.  Mcleod -  Cr-Ex,

THE COURT: Let him f inish the question,

s i r .

MR. SINCLAIR: O. Mult ip le let ters f rom

Norval  Morr isseau saying you're sel l ing fraudulent

paint ings, to stop sel l ing them, r ight? You took those

painlings down, you're saying, so they were newer sold

again.  What happened to those painEings?

A. They were returned to the consigner.

O. They were returned co the consigner? I

see. And, uh. s ince then, you've been cont inuing to se11

Norvaf Morrisseau painEings...

A. Absol-ute1v...

O . ...correct ?

A. . . , that '  s my business .

O. And it, and with regard to Norval

Morr isseau's copyr j-ght,  wi th regard to this catalogue that

you produced, r ight? Did you ask permission for the use of

rl- a annrr* i al.r f 
"

A.  Yes,

O. And did you get a wrj-tten permission

from Norvaf Morrisseau with regard to that copyright?

A. From his fami ly,  who hold the copyr ight.

g.  No. we're talk ing years ago, and we'  re

talk ing Norval  Morr isseau.

THE CoIJRT: A1l r ight,  I  cannot,  th is

gent l-eman...

MR. OTAVNIK: I 'm going to. . . .

THE COURT: ,..jusL one momenc, lhis gentleman

is not on trial for...

MR. SINCLAIR: I  understand, s i r .

THE COURT: ...for getting copyright

Dermission or no!..'

15
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MR. OTAVNIK: Thank you.

THE COURT : ...so..,

MR. OTAVNIK: Thank you.

THE COURT: ...i!' s not relevant .

MR. SINCLAIR: WelI .  .  .  .

MR. OTAVNIK: Thank you.

MR. SINCLAIR: O. Is this one of your

A, Yes,

O. ...of Norva1 Morrisseau artwork? Did you

receive letlers from Norva1 Morrisseau about this one too?

A. No. And by the way, copyright is only

infr inged i f  a fee is charged for the catalogue. A fee was

newer charged for any cat.alogue out of my gall-ery. They

were given freely to any customer or anybody who wafked

into the gaffery.  And so, in actual  fact . ,  I  was

i l lustrat ing an i tem that I  had for sale.  The only way

copyright would fj-t into that situation was if I put it on

a t-shir t ,  or  on a plate.

THE COURT: A11 right, sir, we do noL have

f^ d6f i  nf^

A.  Yeah.

THE COURT : ...the, we do not have to gets into

the 1aw...

A.  But I ' ,m being.. . .

THE COURT : ...of copyright . No, no, sir, I

said, I indicated prewiously that you are

noL on trial here for potenEial copyright

'i nf a^i l.'i' 'arnan f

A.  Okay.

THE COIJRT : ...and that was

MR. SINCL.,AIR: O. But 37

the end of i ts.

of  the 61 pictures
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in the, in the f i rst  catalogue you took of f  f rom sa1e. they

were never sold even though this was your sales catalogue?

A. I woufd have to go back and see each

indiwidual painting and go through the garbled description.

It a]most looked as if that description was giwen over t.he

telephone. The sizes are wrong, the descr ipt ion is wrong.

the t i t les are wrong, and so i t  was very di f f icuf t  Eo make

sense out of that. And if you had a copy of my letter to

Purvice (ph) you would see that that 's exactfy what I  said.

O. Are you a member of ,  uh, the Art  Deafers

Association of canada.,.

A.  No,

O . ...I4r . Mcl,eod? Were you f ormerly a , a

member of the Art Dealers Association'..

A.  Yes.

O. ,..of canada?

MR. OTAVNIK: Rel-evance, Your Honour?

MR. SINCL.,AIR: O. what,  what resul t ,  why

are you no longer a member of the Art Dealers Association

of Canada?

A, The Art Deafers Associ-ation of Canada

decided that no member of the ADAC wou]d do an appraisal

or, on works by Norval Morrj-sseau, I disagreed, and I

withdrew.

O. So you didn' ts do, cont inue to do

appraisals and authents i cat ions ?

A. That 's r ight .

O. You did continue to do...

A. I did not...

O, . . .authent icat ions.

A. ...but I withdrew.

o.  oh.

30 So why.
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A. ArId by the way, they've just  switched

and they'we gone back.

O. so your membership wasn't revoked?

A. My memlcership...

THE COURT: Okay, you cannot. . . .

A.  . . .as far  as I  know, was.. . .

THE COURT: Okay, just one moment. ,Just one

moment,  I  am not sure, again,  why, th is

gentfeman is not on trial as to hj-s

mer cerships, his copyright infringements . . . .

MR. SINCLAIR: You see, the reason, Your

Honour, the reason, my understanding from

the Art Dealers Association...

THE COURT: Do you have...

MR. SINCLAIR: . . . they had revoked.. . .

THE CoURT: ...anybody here from the Art

Dealers Associat ion as a witness?

MR. SINCLAIR: Uh, no, Your Honour.

THE CoURT: A11 right, so then you cannot

tell me anylhing but what you heard from the

Art  Dealers Associat ion.

MR. SINCLAIR: O. Okay, wi th regards !o

this issue, speci f ical ly,  the subject paint ing, you do

appraise Morrisseaus and you have, correct?

A. Of course.

O. Right? And do you, but you no l-onger

conEinue to, or you do?

A. I  just  to ld you !hat.

O. You do continue to appraise them?

A. I  said,  "no, I  don' t . "

O. Why don' t  you, s i r?

A. I 've just ,  because of  af f  th is
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confusion.

O. See, I 'm, I 'm having a hard t ime

understanding...

A. I  know.

A. ...why ADAC took your...

A. co ahead.

O. -,why, why you removed yourself from ADAC

who had stopped anybody authenticating Norval Morrisseau's

art because of the issue...

A.  I t  was my.. . .

O. ...and now you're no longer a member of

ADAC, how is i t  possible tha! you're not,  that you have not

appraised or authent icated this man's paint ing?

A. I  a lso sef l  fnui t  carwings, and i f

someone came into my gallery and said, .I don' t think

that 's carved by an rnui t ,"  !h,  r  woufd have proof that

that was carved by an Inuit, If someone comes into my

gal lery and says, " I  quest ion that paint ing,"  I  would take

j-nto consideraLion what they are saying to me. And if

there was a wholesale, national confusion about the market

of Norval Morrisseau, r would faII back on that which I

knew exact ly and tota11y, and that is Morr isseau pr ior to

1985. Doing appraisals is a joe job.  Who cares? I t 's

about $L50.00 for an af ternoon of work,  and so i t  doesn' t

rea11y affect  my business. And so my business is in my

repulat ion, And so i f  I  see a quest ion to my reputat ion,

then unt i l  I  am absolule]y certain of  what I  am doing, I

say, "sorry,  I 'm not doing appraisals just  now. contsact me

in a year f rom now. You're not,  you don' t  have to have

this in a week. You don't have t.o have it in a month. And

so, contact me l-ater.  "

O. Did the plaint i f f  ask you for an
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appraisal of this picture?

A. Who is the pfaint i f f?

MR. OTAVNIK: Me.

A. Oh. No.

MR. SINCLAIR: O, He never asked you for

one?

A. NO.

O. And you spent this time coming here to

court and going through all of this, but, and you consider

yourseff an expert, but you hawe chosen not to prowide an

appraj-sal or an expert repor! with regard !o the subject

n=inf ina"

A.  He never asked me.

MR. OTAVNIK: Mr.  MclJeod has test i f ied

that .  .  .  .

THE COURT: Alf right, he has giwen hj-s

angwer..'

MR. OTAVNIK: Uh.. . .

THE COURT : ...let us move on, please ,

MR. SINCL,AIR: O. Okay. Hawe you ever

heard of a main, man named Tony Co1ella?

A. Tony.. . .

O. Colef fa.

A. No. Uh, I might hawe...

O. Tony colef f a...

^ 
Lrtr

o .  c-o-L-E-L-r , -4.

A. I  could have, but I  don' t  remember.

O. Um, you appraised four paintings that

were, that the plaint i f f  is  using to substant iate his

damages. Theae four paintings were donated on the basis of

L your authentication, and, and on the basis of Tony

15
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Co1el1a's authent icat ion, f rom Thunder Bay, is tha!

correct ?

A. I  don' t  know. I  don' t  know him, I  can' t

remember the name .

O. Do you, wel l ,  do you reme ber apprais ing

four paint j -ngs for the plaint i f f ,  here, for the Thunder Bay

Art  cal lery?

A. For Mr, ,  uh,  no.. .

O. You don' t?

A . ...I don' t .

O. I  see. okay. Maybe I  can refresh your

memory.

MR. OTAVNIK: Your Honour,  uh. . . .

THE COURT: Okay, again, I am noL sure the

relewance.

MR. SINCLAIR: I t 's  in the plaint i f f 's

claim -

MR. OTAVNIK: I ,  l ,  again,  I  mean, I 've

already.. . .

THE COURT: So what is the refewance of

whether he. ' , .

MR. SINCL.,AIR : The relevance is , sir, that

we hawe appraisals by this gentleman and

another gentleman that prowide, prowide the

$33,000.00 tax credi t . . . .

THE CoURT: So wha! has that got to do with

thiE case?

MR. SINCL,AIR: This,  because this is,

because these four paint ings in this case,

in this one, seweral exhibits here have to

do with four donations that were donated to

the Thunder Bay Art  GalJ-ery. . . .
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THE COURT: Wel l ,  wai t  a second, wait  a

second. I ,  let  me get i t '  c lear,  how many

paintings are you..,

MR. OTAVNIK: NO, ONC,..

THE COURT : ...suing over?

MR. OTAVNIK: ...Your Honour,

THE COURT: ,fust one?

MR. OTAVNIK: This,  th is sui t  is . . . .

'I l-tE UUUI<I : l-S on tnaE One pal-nEl-ng.

MR. OTAVNIK: Tha! one paint ing, s i r .

THE COURT: That is af f he...

MR. OTAVNIK: That 's af f . . . .

THE COURT: ,,.is concerned about, this one

-^.:-r . l - -ParrrLfrrY.

MR. SINCL,AIR: Yes, but to valuate his one

paint ing,  he has used.. . .

THE COURT: I have not heard how he has

valualed his paint ing,  s i r ,  so I 'm not

MR. SINCL.,AIR: I t 's  here in his cfaim, Your

Honour.

MR. OTAVNIK: I ,  I . . . .

THE COURT: WeIl ,  i t  may be in his cIaim, I ,

the only evidence I consider is what is

given in the witness box. not vrhat is j-n the

claim. Cfaims are al legat ions. They have

to be prowen under oath,  et  cetera. So

presumably he will get in the wilness box

later,  he has st i l l  got one more witness,

and tell me how he waluated the painting,

and then you can ask him questions on that.

MR. OTAVNIK: Thank you, Your Honour.
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MR. SINCLAIR: O. Right.  Okay. Do you

recognize these four paint ings on the plaint i f f 's  c laim?

A. No.

O. uh, that 's in black and white.

A. I t 's  a much, of t  repeated image.

O. Okay, wel1,  according to this exhibi t

you, you appraised this...

A.  show me the f i rst . . . .

a . ...and gawe the valuat j-on.

THE CoURT: okay, wel l  1et  us. . . .

MR. SINCL,AIR:, . fust . . . .

THE COURT: Let 's,  just  one moment.  ,Just

one moment. rt is not the painting in

issue, so why, it does not matter whether he

did or he did not. If we are talkinq about

damages...

MR. SINCI. ,AIR: SCC.. . ,

THE COIJRT: ...f or one painting...

MR. SINCL.,AIR : We are .

THE CoURT: ...I am dealing with that

paint ing, not others.

MR. SINCLAIR: The four other paint ings,

Your Honour, were used to evafuate the

damages...

THE COURT: I do no! know...

MR. SINCL,AIR: ...on this one painting.

THE CoURT: ...I have not heard any evidence

on the question of how his paj-nting is being

evaluated.

MR . SINCL,AIR: Right .

THE COURT: I have noL heard anything that

i t  is in comparison to those. Tf they are,
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then we can get into that. But I hawe not

heard any ewidence on the question of what

his damages are yet...

MR. SINCLAIR: Right.

THE COURT: ...and how he is assessinq them.

MR. OTAVNIK: Thank you.

MR. SINCLAIR: O. Right.  Br ian Marion, do

you know who Brian Marion is?

A. Of course.

O. Who is he?

A. uh, he was an early companion of Norvaf

Morr isseau's.  He is a painter and he's in i1 l  heal th.  I f

you fook on the book by I,ister Sinclair and lTack Pofl-ock

where they have pictures of tshe tea party in Cochenour,

Brian Marion is the young man in the white pants lighting

the f i re.  I f  you look at  Norval-  Morr j -sseau's picture in

the Nat ional  Gal lery when he's receiwing the Order of

Canada. the hansom young man standing next to him there j-s

Brian Marion.

O. So he is considered Norval  Morr isseau's

prot6g6, or one of them?

A. I  don' t  know what you mean by "prot6g6."

worked with and worked for Norwal Morrisseau and learned

paint through Norvaf .

O. We1l,  in the art  r ror ld of ten grea!

art ists have proE6g6s.

THE COURT: A11 right. Again...

MR. OTAVNIK: Uh, and.. . .

THE COURT : ...I am not sure where we are

going with...

MR. OTAVNIK: Thank you, Your Honour.

THE COURT : ...!he guesLioning, sir .

He

!o
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MR. SINCI.,AIR: Um. . . .

THE COURT: Now, sir, 1ook. We have got to

move this trial along. I do not see any

refewance to lhe question. Now unless you

can salisfy me with some refewance, vre are

movr_ng on.

MR. SINCLAIR: Br ian Marion and I  wisi ted

,Joe Mcleod at his gal-l-ery. We went through

his paintings and we went through his

catalogue, point ing out. . . .

THE COURT: So what is the relevance of the

question you are asking. I am not sure what

MR. SINCL.,AIR: Weff .  the relewance is,  is

that,  my assert ion is,  is that Mr.  Mcleod is

an extremely biased witness who has made his

l iv ing sel l ing Morr isseaus., .

THE COURT: Wel l .  .  .  .

MR . SINCLAIR: ...against the wil-l- of Norval-

Morri s seau...

THE COURT: Wel l ,  that  has got no.. . .

MR. SINCL,ATR: . . .because they weren' t  painted

by him.

THE COURT: No, that does not make him

biased. That justs,  I  don' t  know how i t

makes him biased in relat ion to the

plaint i f f 's  c la im. I  know i t  is . . . .

MR. SINCLAIR: We11, al l  I  am doing is

pointing out that there have been many

instances .  .  .  .

THE COIJRT: No, no, sir, we are not going

int .o al l  these off-shoot incidences,
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because, you know...

MR. SINCLAIR: Yeah.

THFi COIIRT : ---it is i ust not relevant . You

know, we have got to cut off, you know,

lhere has got to be some relevance to the

quest ion you are asking. You cannot just

keep going on and on about different

incidences that reaf]y do not pertain to

the...

MR. SINCLAIR : To this...

THE COURT: ..main issue.

MR. SINCL.,AIR : ...part j-cular case . Right .

But pertaining to th is part icular case.. . .

THE COURT: The only thing pertaining to

this part icufar case, to me. appears to be,

were there certsain statements by you that

somehow affected the walue of the painting?

On what basis did you make those statements?

And what is the plaintiff claiming by way of

damages? That is all I hawe to - I am

t^^,,  
- . i  - -  ^-! \JUuDf l ry v]r .

MR. SINCL.,AIR : Right .

THE COURT: I am not focusing on anything

efse in relaLion to this gent leman, you

know. . . .

MR. SINCI.,,AIR: BUE That is...

THE COURT: No, no, i t  is  not. . .

MR. SINCLAIR: . . .Your Honour.  .  . .

THE COURT: . . . i t  is  not.

MR. SINCLAIR: I  apologise,  but. . . .

THE COURT: He has giwen evidence on certain

things...
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MR . SINCL,AIR: Yeah.

THE COURT: ...sir. If you want to, you

cross-examine him on. on the points that

have, the ewidence, or the material ewidence

that he's giwen, that is f ine.

MR. SINCL.,AIR: I  see. Okay, that is al l ,

Your Honour, for now.

THE COURT: AnY...

MR. OTAVNIK: Yes.

THE COURT : ...redirec! .

RE- EXE!.{INATIOII BY MR. OTA\ZNIK:

MR. OTAVNIK: Q. The net ef fect  is,  you

were serwed al-l these letters by Norwal Morrisseau, you

cont inued to sel l -  Norwal Morr isseau's work,  and none of

Norval Morrisseau's legal representatj-wes ewer sued you?

A. Never.

O. And, and again, you have wj-ewed this

painEing in quest ion?

A. Yes.

O. And you beliewe it to be an authentic

Norval Morrisseau?

A. Yes.

MR. OTAVNIK: Thank you.

THE COURT: I  just  need some clar j - f icat ion

before you step down, sir. The reason you

consider this to be an or iginal  is because

of what? What factors exist? You mentioned

something before about comparing his

handwriting, and et cetera, you know with an

expert at handwriting. Is that how you

determine that to be a. . . .
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A. ,Just a sma1l part  .  I ts '  s ,  i t '  s

ewerything. Uh. number one, when they got to Mr. Voss,

they didn' t  go behind Mr.  Voss because lhe actual  source of

most of  the paint ings is a man who was a. . . .

THE COURT: No, that is not the quest ion,

s]-r .

A. Okay.

THE COURT: Okay, I am asking you...

A.  Uh.. . .

THE COURT: . , .what leads you to bel iewe.. . .

A. I t  has to do with the content of  the

painting, it had to do the way the painting was put on the

canvass. I t  had had to do with the subject matter of  the

painting, and how that fits into the general direction that

Norval normally took when he was painting a painting. It

takes into consideration the time when Norval Morrisseau

painted the paj-nting, which was...

THE COURT:,  What.  .  .  .

A.  . . . in the 1970s.

THE COURT: This paint ing is a 1970s

paint  ing?

A. I  th ink so.

MR. OTAVNIK: Yes, s i r .

A. And I  th ink i t 's  dated. And i t  afso has

on the front,  in Cree syl labics Norval 's usuaf s ignature of

copper Thunderbird, and on the back, as he was doing at

lhaE t ime, in the remainder of  the black paint  st i l f  on his

brush, he frequenlIy titled them in a very grand manner,

and then signed them in English. Arrd so we hired a man who

works for the mounted police who is a forensic expert and

he looked at the signature, he looked at 35 prints in my

ga11ery, he l-ooked, signed by Norval Morrisseau, he looked
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at letters that were written to me by Norval Morrisseau, he

looked at other i l1uslrat ions that I  could give him that

other people who had receiwed letters from Norwal

Morr isseau, and he establ ished that the signature on the

back was the Engl ish signature of  Norvaf Morr isseau. So

the, Ehe front of  the paint . ing, the content of  Ehe

paint ing, the way i !  was painted, the structure of  the

paint ing al l  1ed me to bel iewe that th is was a paint ing by

Norval- Morrisseau. And then the siqnature on the back

helped me...

THE COIJRT: Af l- right .

A. . . . to make that decis ion.

THE COURT: okay, now 1et me ask the next

quest ion. You said that,  whatever

statements were made, you can have a seat,

s i r ,  whi le I  am asking this.  whatever is on

the defendant 's websi te,  I  th ink i t  was a

quest ion asked you by the plaint i f f ,  "how

does this af fect  people?" and you, and I

lh ink you dist inguished i t  -  wel l ,  f i rst  of

al1 you said,  " i t  does not af fect  the

. inst i tut ional  buyer."  I  am not sure why i t

does not af fect  the inst i tut ional  buyer.

A. Because they are sophist icated, wise,

and knowledgeable,  and they don' t  faf f  for s lander.

THE CoURT: Okay. So how...

A. They are easi ly convinced.

THE CoURT: ...who does it af f ect? so who

does i t  af fect?

A. Peop]e who are not really knowledgeable

about art. people who hawe no background in choosing, The

idea that Norvaf Morrisseau had he1p, nobody, nobody, uh,

15

30
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Rembrandt had help .

THE COIJRT: Okay, but that's not the

quest ion I  have.

MR. OTAVNIK: Your Honour,  I  th ink f . . . .

THE COIJRT : No, no, sir . . , .

MR. oTAVNIK: okay, sorry.

THE CoURT: ,-Tust wait . I hawe not f i-ni-shed.

MR. OTAVNIK: I  don' t . . . .

THE COURT: You will be able to ask

questions based on what I ask, Right now I

am just  t ry ing to get some cl-ar i f icat ion.

MR. OTAVNIK: My apologies, Your Honour.

A. So there are,  there are. . . .

THE COURT: No, just  wait  a momen! s ir .

A. There are sophi st icated...

THE COURT: Sir .  .  . .

A.  . . .buyers.  .  .  .

THE COURT: Sir ,  I  said what. . .

A. Okay.

THE CoIJRT: okay. So you are distinguishing

between the sophist icat ion of  the buyer.  so

i f ,  so how does that uf t imately af fect  the

pr ice of  the art?

A. creat ly.

THE CoURT: wel l ,  a sophisEicaled buyer can

always determine the price and buy the

paint  ing .

A. wel l ,  a sophist icated buyer has tso his,

uh, avaifable checking all- Ehe prices in the auction houses

in Toronto, f inding out which auct ion houses are sel l ing

Norval Morrisseau, and how much they are getting for them.

THE COURT: Riqht.

15
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I  A. A sophist icated buyer has already

I probably bought f iwe, s ix,  seven, eight,  n ine paj-nt ings.

I  THE couRT: Af1 r ight.

I A. And so, he knows the difference between

ul a rea1ly great Norval- Morrisseau hanging in the National-

I  eal lery,  or a Morr isseau that 's real ly not that good a
I
I  paint ing. And he afso knows the compl icat ion of  the
I
I  content of  the paint ing as very important,  how does i t  f i t
t -
I into what Norvaf was talking abou!.
I

rol THE couRT: okay, but that is noE - the

I Suest ion, here, is,  presumably the concerns,

I  on the defendant 's websi te,  is in refat ion

I to the authent ic i ty of  the paint ing. So how

I aoes that af fect  the value wis-d-wis,  in
I
I  qeneraf? I f  I  own a Morr isseau, how does

151
I that af fect  i f  I  want to seI l  i t? Like how

I is tha! af fect ing the Pr ice?

I e. If you owned a Morrisseau and it was a

I very good Morr isseau, what woufd af fect  the pr ice is how

zol long you' ve had it...
II  THE couRT: No. no, no, r  am saying.. . .
I
I A. ...how clear is the provenance . . . .

I THE couRT: No, no, no. The provenance -

I okay, l-et us, you have mentioned the word

2sl "provenance. " Provenance is what? It

I  means.. . .
I

I  A.  A record.

I THE COURT: A record of t i t le?

I A. No, a record...

3ol THE CouRT: where it came from?
I
I A. . . .of where. .  .  .

L THE couRT: The origin?
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A. Yeah.

THE COURT:

A. Yes.

The origin?

THE COURT: okay. So is there anything in

here -  I  mean, as T understood from, wel l ,

when i t  was so1d, was, ats the auct ion, is

there, what provenance - well, I guess I

hawe to hear from the plaintiff as to what...

A.  Right.

THE CoURT: ...how he was satisfied as to the

provenance, of  the or igin.  r  mean,

or j -g in. . . .

A. There was no secret !o the prowenance at

the auction. When, if you were at the auction and you were

buying a paint ing and Norwal Morr isseau's gal lery was there

buying a paint ing, and the aucl ioneer told you, he didn' t

know a lot about art, but he knew who he got it from and

his name was David voss, and he gave you access to David

Voss, and David Voss told you exactly where he got the

paint ing. and the paint ing 1ed r ighL back to the per iod,

the t ime, the pface Kakabeka Fal ls,  and the storage uni t ,

then you've got a pretty good provenance.

THE CoURT: So again,  in this part icular

paj-nt ing. i f  somebody al leged i t  wasn' t

authent ic,  again,  I  am st i l l  having

di f f icul ty how tha! ul t imalely af fects the

pr ice i f ,  in fac! ,  people can establ ish the

authenticity the way you establish the

authent ic i ty.

A. WeIf  ,  I  am a gal lery owner. . .

THE COURT: I  know that,  I . . . .

A. ...and I hawe been dealinq with the work
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for a long time .

THE CoURT: I  know that.  But how does that,

ul t imalely,  af fect  the pr ice? I f  I  want to

buy i t  f rom the pfaint i f f ,  Iet  us say, and I

am saying, "weff .  jeeze, I  hawe heard

rumours that these aren' t  a l l  authent ic,  and

I am concerned, therefore I do not know if I

want to offer you the money that you are

asking. or whatever we are talking" - you

know, can I  say to him, "can' t  you

authenticate this for me in some wav"?

A. AbsolutelY.

THE COURT: To just i fy the pr ice?

A. Absolutely.

THE CoURT: So then how do the statsements of

the lack of  authent ic i ty af fect  the pr ice?

A. I t  goes zero.

THE COURT: It goes zero untif you can

authent icate i t?

A. AbsolutelY. AnYbodY who.. . .

THE COURT: But i f  i t  can' t  be

authent icated. .  .  .

-A. Anybody. anybody who has a question

about an art  object.  i t 's  l - j -ke asking a chi fd.  "do you want

an ice-cream?" And i f  the ice-cream is r ight in f ront of

him, and he wants the ice-cream, he wi l l  buy i t .  But i f

you te11 the chi ld,  " th is is womit ,"  he's no! going to buy

it. And so if someone comes Eo you and your initiate, and

you don't know the art market, you don't know how auctions

work, auct ions are not pr iced by the auct ioneer,  auct ions

are priced by the people who are bidding. And so they make

the decision on how much money you pay for it. In a
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gal lery i t 's  di f ferent.  when i t  comes to a gal lery,  in the

past, one expected to get double your money, because you

may hawe the painting for a year or two, and you have to

pay rent, and you have to pay salaries, and you hawe to pay

al l  of  these expenses. And so in a gal lery pr ic ing can be

ent i rely di f ferent than at an auct ion. But at  an auct ion

the price is controlled by the buyer. Authenticity can be

demanded. and should be presented !o anybody who is

bidding.

THE CoURT: A11 r ight.  Any quest ions based

on what I  just  said?

MR. OTAVNIK: No. I was going to say, Your

Honour,  I  wi l f  be able to c lear a11.. .

THE COURT: Okay, well then, in...

MR . oTAVNIK: ...a lot of lhese questions up

dur ing, dur ing my.. . .

THE COURT: ..,when you come in the witness

box next we will - any other questions of

this gentleman?

RE-CROSS-EXAI{INATION BY ITR. SIIICI,AIR:

MR. SINCLAIR: O. Yes. So you, you, uh,

just stated, Your Honour, that a painting without proper

provenance, without provenance is worth zero?

A. To a buyer,  Buts not necessar i ly to a

gal lery,-  because he may disagree with what you're saying.

O. Right.  And you ment ioned, uh, Mr.  David

A. Yes.

O. Have you met Mr. David Voss?

A. Yea.

O. And did,  uh, he, himself  se11 you

30

Voss ?
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i\r i i ' l - i l . ' . re?

A.  No.

O. So you didn' t  meet him in Ehe course of

business?

A. Yes. He offered me a lJroup of abou!

eight paint ings and he wanted me to pay $8,000.00 for the

paint ings, and I  said,  "no."

O. Because?

A. I  d idn' t  have the $8,000.00. I  had a

great.  deal  of  stock. I 've got a lot  of  Morr isseaus in my

gal1ery, and at that stage of the game I didn't want to buy

them.

O. Ah. When, how long ago was this, that

li .hhana/ l  

"

A.  Uh, f ive.  s ix years.  Some.. . .

O. And you can evaluate a painting. You,

you know the value of these paintings, right?

A. Yes.

O. So let 's say we take one of those eight

that was $l- ,000.00.

A. Yes.

O. What would the market, what would you

selling that for on the market?

THE CoURT: A11 r ight,  weII ,  again,  we are

tafk ing about. . . .

MR. oTAVNIK: Again,  we're. . . .

THE COURT: 'Just one moment. If we are - I

lhink we are talking about something that is

not the subject matter of  the case. So i t

does not. . .  '

MR. OTAVNIK: Thank you, Your Honour.

THE COURT: You know what, it is 1ike,

'15
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presumably you cannot look at one painting

and say that is,  that represents the, a

simifar mark-up on every other painting. As

he has already indicated, some are worth

more than others depending on a number of

faclors .

MR. SINCLAIR: Right.

THE COIJRT: So I am not getting, 1et us not

-^r 
. :* !^ ! l^^r

YeL -Lrr  L9 Lrrd u.

MR. SINCLAIR: Okay, uh, only point being

that i t . . . .

THE COURT: No, you can...

MR. SINCLAIR: Wel] .  I '11 br ing i t  up fater.

THE COURT: ...summar j-ze your points lacer.

MR. S INCI,AIR: YCAh.

THE COURT: Okay, you can step down, sir.

Al1 right, we' re going to hear from you now?

MR. OTAVNIK: Mr.  Baker,  p lease.. . .

THE COURT: Oh, I thought. you had - how many

wi tnes ses ?

MR. OTAVNIK: Oh.. . .

THE CoURT: Are you gj-wj-ng evidence too?

MR. OTAVNIK: Yes, s l r .

THE COURT: So there is four wiLnesses?

MR. oTAVNIK: So, yeah. WeI l ,  I  d idn' t

th ink,  Mr.  Baker,  I  d idn' t  see him in the

morning, so, and I wasn't sure he was goi-ng

f 
^ 

Lia h6r6

THE COURT: A11 r ight.

MR. OTAVNIK: I ,  I  apologise, Your Honour.

We'1l  be very br ief ,  Your Honour.  I  don' t

want to waste, waste t ime.
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RTCIIARD EUGE BAKER - SWORII

EXA}IINATION II{- CIIIEF BY }TR . OTAIINIK:

MR. OTAVNIK: Q. Okay, Mr.  Baker,  how did

you get inwolwed in this case?

A. You subpoenaed me here.

O. Wef l- no, I mean before . In, LTanuary,

1n.. . .

A. You sued me in Smal-I Claims Court this,

in the whitby Small Claims Court, and the case was

transferred to the Toronto Sma11 Claims Court .

O. I  am talk ing about Mr.  Sinclair 's

contact with you in .June of , in ,June , 2 0 0 9 .

A. I  was requested by Mr.  Sinclair ,  who was

involved, I gather, in this case at the time...

O. Right.

A. ...uh, to prowide a venue, a place where

the painl ing in quest ion in his l i t igat ion could be

examined .

O. On his,  I  d id not contact you with

respect to that?

A. No...

O. From his,  i t  was.. . .

A. . . . i t  was an emai l  contact in i t ia l1v. . .

a.  Thank you.

A, . . . f  rom Mr. Sinclair .

O. Thank you. Now, Mr. Baker, were you

aware of  the conlents of  Mr.  Sinclair 's websi te,  uh, before

you, before he contacted you?

A. Only in the most general  terms. I

haven' t  had the t ime to read aff  the websi tes on the

Morr isseau matter.
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O. Arrd did you know that the website by Mr.

Sincfair  is cal- l -ed "Paint ings in the Smithsonj-an Fake, "

"Winnipeg Art  Gaffery,"  "Art  Gal lery Nova Scot ia"?

A. I  don' t  know that because I . . ,

O. Fair  enough.

AT

O. Fair  enough.

A. . . .don' t  know the websi te,

O. Fair enough. Fair enough. How fong was

the paint ing at  your of f ice?

A. We]I ,  I 'm going -  I  can give you the

precise, but i t  was probably len days.

O. Fair  enough. Uh, did Mr.  Don Robinson

ewer inspecc the painting?

A. Yes, he did.

O. okay. And for how long?

A. He, Mr.  Ri tchie Sinclair ,  and ,John

Newman of the Kinsman Robinson Gallery came to my office

one, noon l ime or mornlng.

O. Okay.

A. Uh, they looked, examined the painting,

they photographed i t .

O. Thank you. Um, what is your opinion of

the paint ing?

A. Your Honour,  I  should indicate that,

that I 'm a pracLicing l i t igat ion lawyer in Toronto. I  am a

defendan! in a case where Otavnik is the plaint i f f ,  which

is in j -h is corrr t -  -  r ' :omi nrr  r rn fnr  t - r i= l  He haS SUed me OnvvrL|+rr : ,  g} /  r  vr

my involwement in connection with that particular day, this

very painting, and I ask the Cour! to consider...

O. I  wi thdraw the quesl ion.

A. ...whether or not I should be compelled to

15



'10

15

30

7A
}t . BaKer - ur - -Eix .

answer questions about facts which relate to the very

lawsuit tha! he has against me pending.

O. They are, they are unrefated, but I

wi thdraw lhe quest ion, Your Honour.

THE COIIRT : Okay.

MR. OTAVNIK: I t 's  a separate act ion. , , .

THE COIJRT: A11 right. That is enough.

MR. OTAVNIK: Fair enough.

THE COIJRT : L,et' s move on .

MR. OTAVNIK: Q. Now, um, Mr.  Baker,  as the

lawyer for the Norval  Morr isseau Heri tage Society,  um.. . ,

A. As what?

a. As t'he fawyer for the Norvaf Morrisseau

Heri tage.. . ,

A. I am not the lawyer for that society. I

am a member of it. I have, uh, it does not have a lawyer.

I  just  happen to be one.

a. Did Mr.  Robinson del iver var ious

paint ings to the society as, as a donat ion?

A. Yes. he did.

O, And you are in possession of  those -  uh,

the society is?

A. Yes, i t  is .

A. okay. No further quest ions.

THE COURT: Any quest ions, s i r?

CROSS - EXAITIIIATION BY !,TR. SII{CI.,AIR:

MR. SINCLAIR: Yes. Um, Your Honour,  wi th

regard to the defendant 's c la im.. . .

THE COURT: No, no, s i r .  Do you want to ask

him any questions?

MR. SINCL,AIR: I  do, wi th regard to the
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defendant 's cfaim.

THE COURT: A11 r ight.

MR. SINCLAIR: O. Thank you for coming Mr.

Baker. with regard to your relationship with Joe otavnik,

and the fact  that he's sued you. Do you think there's ar iy

legi t imacy to the fawsui t  that  he's faunched againat. . . .

THE COURT: Aff  r ight.

MR. OTAVNIK: I rrelevance.

THE CoURT: Okay, okay, that is, that is up

to me to decj-de, as to i f  there is any basis

to his. . . .

MR. SINCLAIR: Do you feel  harassed by Mr. ,

hawe you felt harassed...

THE COURT: Again...

MR . SINCL,AIR: ...by Mr . Otawnik?

THE COURT : ...I am not sure that i s part of

this lawsuit...

MR. OTAVNIK: Thank you, Your Honour.

THE COURT: . . .so I  don' t  see the relewance.

MR. SINCLAIR: You know my defendant 's c laim

is harassment?

THE COURT: We11, against you, not agains!

him.

MR. OTAVNIK: Yeah, i t 's  just . . . .

THE COURT: A11 right, you can step down.

Thank you.

MR. OTAVNIK: I am ready to testify, Your

Honour.

THE COURT: All right. Want to come in the

witness box, then,

MR. oTAVNfK: Thank you, Your Honour.
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i'OE OTA\TNIK - SWORN

EVIDENCE IN-CIIIEF:

A. I t 's  a very simple case of t rade l - ibef ,

Your Honour.  Mr.  Sincl-air  has sl-andered the t i t le of  the

painting, and the burden is on him to prove the painting is

fafse. I  wi f f  start  of f ,  Your Honour,  i f  you take the

plaint i f f 's  c laim, and go to exhibi t  one, uh, at  the very,

at the very start, Your Honour.

THE COURT: Yes, weff ,  I  wi l l  f ind i t .

A.  Yeah, fair  enough. Exhibi t ,  yes. You

wi l l  not ice the, um, def in i l ion of  the paint ings given by,

by Mr.  Sinc1air ,  "counterfei t ,  meaning passed off

f raudulentfy,  decept ion, forged, unreaf.  et  ceteta."  So

that is how he has labelled the painting. And I now turn

THE COURT: We11, wait  a second.

A. Yes. Go ahead, Your Honour.

THE CoURT: This is a general  def in i t ion. I

do not. . . .

A.  Exact ly,  then i t ,  then, Yeah, he's

actually done the same thing actual, on the actual

paint ing.

THE COURT: So. . .  .

A. If you go to exhibit number six, Your

Honour - next page.

THE COURT: A11 r ight ,  a l l  r ight .  Go' . . .

A. That is the subject t i t1e, that is the

paint j -ng that is subject of  th is sui t ,  and you wi l l  not ice

the, um, the descr ipt ion of  the paint ing: " infer ior,

counterfei t  Morr isseau, fafse, fa ls i f ied, unauLhorized, un-

genuine, unreal ,  forged. "

THE CoURT: okay, I  am, one second.. . .
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A. So just .  .  .  .

THE COURT: Where are you reading?

A. Oh, r ight here i t  is ,  Your Honour.

THE COURT: Oh, just .  .  .  .

A. The point being that there is no doubt

as to how he has descr ibed the paint ing.  Now.. . .

THE CoURT: And this is the painting that

you own? And.. . ,

A. Correct,  s i r .  And is,  that is the one

thats is subjec! of  th is sui t .

THE CoURT: And how do we cross-reference

lhis particular painting to the one you own?

A. Tha! is the painting I own, Your Honour.

THE COURT: No, no. wefl, you are saying it

looks l ike the paint ing.  How do r  know.. . .

A.  Oh, no, I  said i t  is ,  i t  is ,  i t  is .  I t

is  the paint ing I  own. I t . . . .

THE CoURT: WeIl, how do we determine that

it is the painting you own as opposed to a

Paint ing. . . .

A. oh, somebody else owns?

THE COURT: Not that somebody else owns,

that there may be another paint ing. . . .

A. Oh, I ,  I  have i t  here, Your Honour.

TFIJET arr\TTD rTr . l.\h.  - . . ,  . . , ,  no.

A. Yes, i t '  s  here.

THE CoURT: How do we know the one that is

shown here is the one in your possession?

The exact same one as opposed to a similar

one that, there may be anotsher one out there

that looks l ike i t?

A. we11, i t 's  ident i f ied as being from,
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Hugo Metuvick's (ph) bIog, and j-t was taken from Potter

Auct ion websi te.  So, I  bought the paint ing at  Potter

Auct ion.

THE COURT: Okay. Wel l ,  wai t  a second, 1et

us see if we can - is lhere an agreement

that that, the painting that you are talking

about is his paint ing?

MR. SINCLAIR: Do I  agree that i t  is?

THE COURT: Yes.

MR. SINCLAIR: I  agree that th is is the

image of the painting that he owns.

THE COURT: Owns. And the image in the

sense that, what, that you photographed it?

MR. SINCITAIR: I had no idea it was his when

r- t .  .  .  -

THE COURT: No, no, no, that is not the

quest ioning I  am asking, s i r .  You are, you

are, that is the image of his...

MR. SINCLAIR: Yes.

THE COURT: ...painting? Okay, so that gets

over that hurdle .

A. Okay. Thank you. Now, in addition to

this paint ing, Mr.  Sincfair  has set up a websi te where

1,000 paint ings, including thj-s one, the ones, paint ings,

paintings from the Smithsonian he has called fake, from the

Fred ,Jone s Jr.  Museum. cal- led fake. uh, he's caf fed

paintings from Europe both real and fake. He has called

paintings in public museums in Canada fake, including the

Winnipeg Art Gallery, Nova Scotia Art calfery, and the

Thunder Bay Art Gallery, which are all Class A

inst i tut ions. And i f  you want,  i f  we, why don' t  you, i f

you want to go through those, Your Honour. . . .

'15
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THE COURT: No, no. What, you do not have

to go through those...

A.  okay.

THE COURT: ...but. . . .

A. Yeah, my onfy point about the Cl-ass A

inst iEut ions is. . . .

THE COIJRT: Now, when.. . .

A.  YCS?

THE COURT: And again, he does not idenLify

you as the owner of this Painting.

A. weI l ,  no,  he didn' t .  But I  am the

owner.

THE COURT: I  know that. . . .

A. He didn' t . . .

THE COURT: Okay.. . .

A. ...he did not know I was the owner .

THE CoURT: when he did this?

A. Correct.  He just  took i t  f rom another

person's websi te and cal led i t  a fake, not knowing i t  stas

mine as he just  admit ted to saying. And I ,  I  point  to more

examples, Your Honour, where he has called the same

paint ing both real  and fake. And aIf ,  a l l  k inds of  stuf f .

And I  wi l l  go, Your Honour,  to exhibi t  nundcer 17. This is

from Mr. Sinctair 's,  L7, Your Honour,  next one, This is

his,  t " t r .  s inclair 's websi te,  that he used to have up, where

he ewen admits on there,  and I ' l -1 read i t  to the court . , . .

THE COURT: Let me, wait  a second.

A. okay.

THE CoURT: Okay, go ahead.

A. "The images posted in this archiwe are

not for safe. They are simply pictures of artswork that I

L have collected from various internet art sources years ago,
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and then posted here for inspirat ion and enjoyment.  With

the except ion of  paint ings that I  wi tnessed painted or

exhibited by Morrisseau, I have no way of discerning

whether the images shown here are all authentic Morrisseau

originals.  Neverthel-ess, enjoy. "  So he ewen admits on his

own website he cannot determine what a real Morrisseau is.

He is,  uh, he wif f  admit  that he hasn' t  even, he didn' t

even see the paint ing in guest ion.

THE COURT: He is talk ing -  wel l ,  is  yours

on this websi te?

A. No. Your Honour...

THE COURT: f  mean..  -  -

A. ...my point is , he has a website, and he

THE COURT: No, but he is tal-king abou!

speci f ic  p ictures.

A. Yeah, no, no, no. My point  is,  he had a

website,  where he said,  " these are real  Norwaf

Morr isseaus." He, buts he's basical ly saying, "other than

the ones I 've seen...

THE COURT: Can I  see.. . .

A. ..,a11 of the , other than the ones I 've

seen, I have no idea which ones are real ." And my point

is,  he never saw this paint ing. You fol lowing me?

THE COURT: A1l  r ight .  So.. . .

A.  okay.

THE COURT: Go ahead.

A. Okay. Now, when his websi te f i rst  came

out,  I ,  the 1,000 painEings being, Norvaf Morr isseau

paint ings being fake, I  thought i t  was a joke. I  thought

nobody woufd bel ieve i t .  But,  however,  i t  has had major

markets consequences, as, as Mr. Mcl,eod and Donna Shea has
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explained, There is,  ef fectsiwely,  now, Your Honour,  no

market for the, the work of Norvaf Morrisseau, I have

tr ied, I  have approached warious auct ion, auct j -on hal ls,

Heffel 's ,  sotheby's,  and they simply don' t  want i t .  When

you, i t 's ,  Your Honour,  i t 's  l ike th is:  i t 's  l ike,

integr i ty of  the art ist . ,  Your Honour,  is a corner stone of

lhe business. I t 's  k ind of  l ike in this profession i f  you

were to get r id of  sof ic i tor/c l ient pr iwi lege, and say,

"well-, you know what, I can change the system except for

that,  "  I t 's  the absofute cornerstone of the business, And

when you put into quest. ion the art ist 's integr i ty,  even by

putt ing a websi te l ike that,  you real ly af fect  the market.

People,  people don' t  th ink rat ional ly about this.  They

sav. $oh- i t 's  on 1-hF infFrnet? oh- i t  must be real  . "  And" ".2 |

that puLs a seed of doubt in people. And right now, Your

Honour, the market is completely dead. The paintings

cannots be so1d. There is,  in ef fects,  there j -s no market.

I  mean, i t 's  1ike, you know, you're saying to me, "weLl- ,

how can this be possible,  Mr.  otavnik? How can a simple

website do afl this harm?" I say Eo you. Your Honour, "how

did Bernj-e Madoff get away with what he did?"

THE COURT: Wel- l .  .  .  .

A.  I t 's ,  no,  but i t 's ,  but  j - t 's  the same

principle,  Your Honour.  I  mean, the,  Ehe websi te had.. . .

THE COURT: I am not sure there is anv

closeness in pr inciple .

A. weI1, the point  is,  Your Honour,  the

websitse has caused direct economic damages. This painting

could have been sold for  the ten to $12,000.00 range. And

now, Your Honour,  i t 's . . . .

THE COURT: Well what do you have to show me

that i t  coufd be sold for  ten to $12,000.00?
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A. WeII ,  I '11 giwe you a,  we11. sure,  I '11

giwe you a -  I  used for vafuat ion is,  um, my sister did a

donation to the Thunder Bay Art Ga11ery, as per Exhibit

Sewen. And these are simifar paint ings of  s imj- Iar s ize, in

the same rough timeframe, the same quafity. And that was

done in 2004. before the art ist  d ied. And they were

roughly worth around $8,000.00 each. This paint ing is

worth a l i t t fe bi t  more because, one, the art ist  is

deceased, or should be worth more because the art ist  has

deceased, and lhe subject matter is that of  a rel ig ious

nature, which are less frequent for Norvaf Morrisseau and

do, uh, go for a bit more of a premium than a regular

Norvaf Morr isseau. So the basis,  uh, so what I  am doing

is,  here, r  am just  using a comparat ive basis as in a

house. You know, a house down the road sold for th is,  I

can expect my house to seff  for th is.  so the idea here is,

these paint ings from the same source, same style,  same

qual i ty,  were worth approximalely $e,ooo.oo a piece.

Before the, whi le he was al iwe, now tha! he is dead, giwen

the subject  matter,  i t  should be worth ten to $12,000.00,

but now has absolutely no vafue. You coufd not give the

painting away. You coufd not give...

THE COURT: A11 r ight.  .  .  .

A. ...a Norvaf Morrisseau painting away now,

I t  is verv di f f icul t  as. . .

THE COURT: Wel l .  .  .  .

A.  . . .as Mr.  Mcl,eod and, he was, ,  .  .

THE COURT: Wel l ,  what made, I  mean, to say

you could noE even give it away...

A.  Wel l - . . . .

THE COURT: ...it sounds f ike a bit of an

^--^ --^*^ 
+ . i  

^-c. ' l ,cry9st  a uf  u]r .
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A. Wel-l-, Your Honour, I mean, no auctlon

hal1 wi l l  take i t  for  a consj-gnment.

THE COURT: 'Just because no auction haff -

and do you hawe any - and why the, no

auct ion wi l l  take i t  because?

A. Because of the conlroversy.

THE COURT: Okay, but what if you can

authent icat.e i t?

A. Wel l  they,  I  mean, i f  you're,  i f  you're

Heffel 's and you sel l ing mi l l ion dol lar paint ings, you

don' t  want to sef f  a $20,000.00 Morr isseau and have i t  in,

in the newspaper.  "Heffef 's sel l ing fake paint ings'  al leged

fakes by Norval  ."  I t 's ,  i t 's  so loxic when you tafk about

integr i ty of  the art ist  and you cal l -  into quest ion fakes.

I  mean, I  mean, i f  you set up a websi tse caff ing 1,000

Picassos fake, you don' t  th ink someone would say, "hey,

wait  a second. What 's going on?"

THE COURT: So you're saying there wouldn' t

be any market for Picassos?

A. I 'm saying lhere, I 'm saying there would

be st i l - l  a market,  but I 'm just  saying, you put a seed of

doubt in people's minds, especial ly the art  market,  and

especial ly integr i ty,  you, you're essent ial ly destroying

t'he market .

THE COURT: All right

nr int inrr"

A.  Yes.

You have this

THE CoURT: Your intenEion is to do what

with the paint ing? Keep i t? SeI l  i t? Do

you want to seff it one day, or are you just

saying that,  " i f  I  want to seII  i t ,  the

value has gone down" ?
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A. Exact ly,  Your Honour.  I  mean, I  mean,

I ,  yes,  exact ly.

THE CoURT: But I guess in theory, hawe you

suffered any damage until you try to seff

i t?

A. wel f ,  i t 's ,  i t  has,  j -n ef fect ,  i t  has no

wa1ue, 'cause I .  'cause there is no market '  I  mean, you're

saying to me, "potent iaf1y, you could lose the money'  "  I 'm

saying f have actually lost the money. Because lhere is no

marke! there...

THE COIJRT: But the..  "

A. .'.the val-ue of my holdings' ' ' '

THE CoURT: But is the sofe market through

sel l ing i t  through auct ions?

A. Pardon?

THE COURT: You can' t  8el- l -  i t  pr ivately?

A. oh, it would be hard to do' Peopl-e knovt

about the websi te and they.. . .

THE COURT: But I  just  asked your last ,  or

noE your last  wi tness, I  asked Mr'  Mclreod" '

A.  M'hm.

THE COURT: ...you know, and he thinks it is 
'

he thinks it is an original '

A.  oh, i t  is  an or iginal" '

THE COURT: OkaY.

A. . . .but i t  is  hard to,  i t  is  st i l1 hard to

sel I  iL in the current c l imaLe.

THE COURT: But-  ' . .

A.  People say, "oh, we st i l l  have doubts

about i t  because," even i f  you hawe, people are l ike that '

I mean, the nature of the market is that when you puL a

seed of doubt in people's minds, even i f  they real ly,

15
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real- fy think i t  is ,  and they kind of  100 per cent know i t

is,  i t 's  k ind of  l ike,  boy, you know, I  heard -  because for

tshem, if they were !o buy it they woufd have the same

probfem. I mean. Your Honour, I have a, I hawe a Norval

Morr isseau. The paint lng has been ca11ed fake. But do you

want to buy it? And then say you bought it, you say to

someone e1se. "hey, you know, I 've got a real  Norwal

Morr isseau. t '  .Yeah, but I  heard there's a 1ot of  fakes out

t .here on this websi te."  Do you want to buy i t? You see my

point? I  have a paint ing which has no transact ional  vafue.

THE COURT: ,fust give me a minute.

A. Sure.

THE COURT: Anythj-ng else you want to tef l-

me, s i r?

A. No. Basical ly,  Your Honour,  that I  know

i! may not sound rational , but this one website has caused

this much damage. 'cause l ike I  say, in this market,  when

you put Lhe seed of doubt in people's minds, I  mean, i t 's

rea11y un-sel labfe.  And unt i l  th is s i tuat ion gets

resolwed, there will be no recowery in the market. And

there is,  to me, i f  there is no market.  the loss is

compfete,  because there is no market;  there j .s no

transact ion, nobody wanls i t ,  you can' t  se11 i t .

THE COURT: A11 r ight.

A. Thank you.

THE COURT: Any questions?

CROSS - EXA!.{INATION BY MR. SINCI.,AIR:

MR. SINCLAIR: O. This is focused

part icular ly on the paint ing, r ight.  not the harassment

issue? When did you start collecting Norval Morrisseau

r:aintinqs?
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A. That would be in the, uh, the mid-8Os I

O. Mid- 80s?

A. I  bel ieve.

O. Who did you buy the f i rst  one from?

A. Uh, somebody pr ivate.  I  don' t  remember.

O. When did you buy your first Randy PoEter

paint  ing?

A. Uh, I  don' t  remember.  Maybe 2003.

Maybe, I don' t know.

O. That 's the f i rst  one? OkaY. Did You

buy the four paintings that you sent to, uh, that you

donated, you and your sister donated to the Thunder Bay Art

Gal lery?

A. Did I  buy them?

O. Did you buy then from Randy Potter

Auct ions ?

A. Yes, T did.

a. And, and when did You buY those?

A. uh, i t 's  in the -  I 'm not sure i f  i t 's

in there. Welf ,  i f  the donat ion was, the donat ion was

2oo4, iE had to be, obwiously,  before then. I  can' t  te l f

you tshe exact time. The, that woufd hawe been part of the

- I  don' t  know. I t  was before then, obwiously.

O. okay. wi th regard to this paint ing.

A. M'hm.

THE COURT: can I have the exhi-bit back?

A. oh, sorry,  Your Honour.  Sorry '

MR. SINCLATR: O. You bought i t  at  act ion

at Randy Potter,  that 's correct?

A. Correct ,

O. How much did you pay for i t?
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A. Approximately,  uh,  I 'm, I 'm not sure.

I 'm not sure.  I  th ink around three and a ha1f,  $4,000.00.

Because i t 's ,  because of the subject matter i t  is ,  j - t  was

one of the ones that woul-d seIl for more at Randy's auction

just because of the subject matter.

O. Given i t 's  so important and we're in

here in a fawsuit with regard to it, how come you don't

know how much you paid for it?

A. Because that 's not,  that 's i r re levant,

real ly.  I t 's  the value that what i t  was, what I  could have

sold i t  for ,  compared to what i t 's  worth now. That would

be my loss. The dj-f ference between what I paid for it and

what I  sold i t  for  j -s not real ly relevant.

O. Is this the only receipt  that you, um,

exhibit nine, is the only receipt that you ewer receiwed?

in quest ion.

A. No, lhat 's the receipt  for the paint ing

O. This one?

A. Yeah.

O. For the paint ing in quest ion.. .

O. . . . th is is the only receipt  you ever

A. Of course.

O. And i t  has no pr ice on i t?

A. I  took i t  out .

r\  v^rr  f^^L i |  . \ r r |?

A.  Of course.

O, But you don't remefiiber how much?

A. Uh, I  said approximalety $3,500.00. I

raaa i  r rad 
"

d idn' ts think that was refevant.

O. Thir ty- f ive hundred. How big is the
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nai nl-  i  nrr"

A.  we11,

-r^^r ' r  ^r  theIL D, -LL

i t 's ,  i t 's  r ight  here.  I  bel ieve

size is 1abel1ed in the -  26 bv

0. okay. Have you ever aucLioned paintings

yourself? Morrisseau, Norvaf, purported Norval Morrisseau

paintsings, hawe you ever auctioned any off yourself? sent

any of f  to auct ion?

A. Yes, Yes.

O. Which aucl ion houses?

A. Uh. Heffel  '

O. Heffel '  s?

A. Yes.

O. Did they sel f?

A. No. Gabe Vadas sent them an email

saying it was fake, and they I sued Gabe and Gabe paid me

out ,

O. Who is Gabe vadas?

A. He is Norval 's business manager.

O. So wha! hapPened here?

A. Gabe, I ,  I ,  a long with olher -  there was

abou! s ix paint ings that were put on one of Heffel 's onl ine

auct ion,  I  bel ieve Septe ber of '06,  and about three days

in my paint ing, along with other c l ients '  paint ings were

taken of f  of  Heffel 's  websi te.  So r  caf led Heffel  up and I

said,  "weff ,  what 's going on? T mean, you just  consigned

my Norvaf Morrisseau painting, you did your due diligence,

you thought it was a real one' you put it up, what

happened?" They go, and they didn't give me an answer. r

got an emaj-I from another collector who corresponded with

Heffef ,  and Heffe1 saj-d to him, they had emai l  f rom Gabe

Vadas saying that the paint ings in Heffel 's were al l  fake,
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including mine, that 's why we withdrew them. So I  said,

okay, to Heffel  .  Then I  sued Mr. Vadas for,  um, for the

loss of  sal-e,  and Mr. vadas paid me out of  court .  He, he

paid...

O. Was this.  .  .  .

A . ...he paid lhe f uf I amount of my claim .

THE COURT: Okay, wel l ,  that  is  noL.. . .

A.  Yes. Yes.

MR. SINCLAIR: O. Um, these, th is

not i f icat ion to Heffef 's,  Norval  Morr isseau was a part  of

that. He signed those documents...

A. NO.

O, . . . is that correct?

A. Absolutely -  i t  was, i t  was an emai l  by

cabe Vadas. It was an email by Gabe Vadas

O. Did cabe, did Gabe Vadas, in 2006, as

Norval's business manager and with Norval sick, did he hawe

power of attorney over Norval- Morrisseau' s . . . .

A.  No, he didn' t .

O. You don' ! ,  we1l ,  okay.. . .

A.  No, he didn' ts.

O. We11.

A. That came up in pre-tr ia l  .

O. So what has Gabe Vadas got to do with

this? You think just  Gabe a]one cal led Heffel 's?

A. Yes. I  have lhe emai l - .

O. That 's aclual ly f i led. So, okay, you

sued Norval Morrisseau and Gabe Vadas. . . .

A,  No, no, I  sued, I  sued, I  sued Gabe

Vadas.

O. You said -  who was.. . .

A. L Gabe vadas wrote the email-. I sued
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Gabe Vadas, yes.

O. Wel l ,  what happened with that lawsuit?

A. They paid out.  Two days before tr ia l -  I

got an emai l  f rom Fraser Mi lner casgrain saying, "here's

your cheque for $10,000.00."  I  asked for my costs,  wi th

respect to the forensic reporL then, and they said,  "come

on down, pick i t  up."  Gabe couldn' t  get anybody to cal l  i t

a fake, including Mr.  Robinson, who woufdn' t  test i fy for

him. And, and, by the way, Mr. ,  when, thj-s j -s what

happened, Your Honour:  when Morr isseau was st i f f  a l iwe,

f i rEts pre-tr ia l  they said,  we want to inspect the

-^.1 -r . i  - -Pq.frrLfrrY.. . ,

THE COURT: AIJ- right, wef f I do noE want...

A. Okay, sure.

THE COURT : ...to hear...

A.  Sure,  sure.

THE COURT : ...about the other action.

A. Sure,  sure.

THE COURT: So.. . .

MR. SINCLAIR: Okay.. . .

A. The point  is,  Norval-  was al iwe, and he

coul-d hawe inspected i t ,  and didn' t .  But,  but  go ahead.. . .

MR . SINCL.,AIR: O . The point is , Norwal

Morr isseau. through his business manager,  contacted

Heffef 's,  Heffel 's  took down the paint ings,  is  that

correct ?

A. He took -  Heffef . . . .

O. Took down the paintings that were for

sale .

A. He, Heffel  took down every painEing

after gett ing an emai l  f rom Gabe Vadas, correct.

O. How many of those were yours,  s i r?
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A. Uh, I  bel ieve a lot  of  two, and anocher

lot .  Two, two in total  ,  I  bel ieve. Two lots,  three

painl ings in total  ,  lwo lots.

O. okay. What happened to those paintings?

Did you sel l  them subsequent ly?

A. WeIl ,  no, wel l ,  when I ,  when Gabe Vadas

paid me out I ,  um, I  had to turn over the paint ing. He, in

effect ,  bought the paint  j -ng.

O. What about the other two?

A. No, that was -  the one lot  was two.

^ 
Rrr l -

A, Those were the ones that Gabe had !o pay

me out,  he basical ly got possession of  the paint ings and,

uh, I  got my money. He, in a sense, bought.  the paint ings.

MR. SINCI-rAIR: Your Honour, I need a recess

before r  can carry on with this r ight now.

can we have lunch or something?

THE COURT: weII ,  what is the reason,

what.  .  .  .

MR, SINCLAIR: The reason for i t?

THE COURT: Yes.

MR. SINCLAIR: I 'm hawing a hard t ime

thinking .

A. That 's not,  not  suf f ic ient .

THE COURT: A11 r ight.  Weff ,  we're going to

have to take a lunch break an)May, whether

we do it no!t/ or in a hal f hour .

A. I  mean he, he shou]d be able !o get

through my lestimony .

THE CoURT: No, that is,  that is af f  r ight.

wel1,  i t  is  not the end of the world i f  he doesn' t  f in ish

i t .  we are going to break in a hal f  hour anyway, 1et 's
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take, l-et us say at a quarter after one we will reconvene.

A. Sure. Thank you.

MR. SINCLAIR: Thank You.

RECESS

UPON RESUMING:

THE COURT: Return to the witness box, s i r .

A. Thank you,

THE COIJRT: Al l  r ight,  1et 's cont inue.

MR. SINCL.,AIR: O . so the sub j ect painting,

uh, Mr. Otarrnik, you bought it from Randy Potter auctions.

Have you met the person, or the source, do you know where

this painting came from beyond Randy Potter, or were you

irrcr | -  r rnrr  i r rq l -

A.  f  bought i t  of f ,  f  bought i t  at  Potter

I  was sat isf ied with the authent ic i tv at  PotterAuct ions.

Auct ions.

O. Right.  Do you remember your witness,

Donna Shea saying that they don't check the provenance of

their  paint ings unless there'E an issue with regard to

that?

A. I  don' t  understarrd your,  your quest ion.

O. uh, do you remember your witness, Donna

A. Yes.

O. ...saying they don't check the provenance

of the paintings they get...

A.  wel l  . . . .

O. . . .unf ess there ia an issue?

A. There was never an issue. I mean, the

paintings were, were bought aE Morrisseaus by varj.ous art
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dealers,  col lectorE. As, as they ment ioned, over 200

cf ients.  I  mean, i f  200 cf ients bought them and no one had

a problem with,  wi th the paint ings, I  d idn' t  have a

problem. I  knew the art ist 's work,  r  was sat isf ied, had

the.. . .

O, How do you know the art ist 's work,  s i r?

A. Weff ,  I 've been col lecl ing for,  for many

years.  I  mean, I  am famil iar  wi th his work.  I  am no, I  am

no expert. But I hawe seen enough !o know what. a

Morr isseau is.

O. And everything, uh, so what you do know,

though, is, you have seen enough to know what a legitimate

Morrisseau is? Do you know that tshere is an ongoing

concern in lhe marketplace, though?

A. caused by you, yes. caused by you and

Mr. Robinson. Which, I  wi l l  say, the issue of authent ic i ty

never came up untj-I Mr. Robinson spoke to the National

post,  whj-ch ! t  e '  l - f  get into,  I 'm sure. Go ahead.

O. Do you hawe any, are, are you involved

in the arts?

A. No, I  am an art  col lector.  I  am a r isk,

I  am a r isk management analyst .

0. Do you hawe - so you, you can confirm,

you hawe no qual i f icat ions to authent icate paint ings

yoursel f ?

A. of  course not.  I ,  I  am a col lector.  I

know what Lhe average col-fector knows. I mean, I am an

educated buyer, I educate myself, but do r have a formal

educatsion in native arts? Do I have a formal education in,

uh. any ewaluation for art? No. I am, I am an educated

buyer.

O. Right.  So al l  you know abouc these
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paintings is what you hawe been told by other people?

A. No, and, and mY own researcLr.

O. Uh, and what kind of research are we

talking abou!?

A. We]l ,  just  looking at ,  through past

auct ion pr ice histor ies.  Going to Waddington's books,

checking out the artwork, looking at the sty1e, form'

substance, the, the signatures on them and- '  ' .

A. Where were you told that your painling

came from?

A. I ,  I  bought i t  at  Potter Auct ions.

That,  that 's af1 I  was concerned with.

O. what did they tefl you, though, when

you, when you asked them since this t ime, s ince they're

here in the court and whatnot, um, did you ask them, "who

is the or iginal  owner of  th is paint ing?"

A. Original  owner of  , . . .

O. The original owner. The owner...

A. I do not kno!'/...

O. ...of the painting bef ore...

A.  . . . the or ig inal  . . . .

O. . . .Randy Potter.

A.  r ,  r . . . .

O. Whoever put i t  uP for auct ion.

A. I t  came, Mr.  Potcer 's consigner is Mr '

O. For this painting? The one that you

A. Yes, correct .

O. So i t  came from this,  th is purported

storaqe locker in...

David Voss .

own?

30

A. r . . . .
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O. ...Kakabeka Fal1s?

A. I  knew Mr. Voss suppl ied Mr.  Potter.

Where Mr,  voss got th is part icular paint ing, whether i t  was

a reserve, whether i t  was one of his father 's f r iends, I  do

not know. I  bought i t  of f  Mr.  Potter as an authent ic

Morr isseau.

O. I  see. Okay. um, so with regard to

this paint ing, another thing that 's been ment ioned is that

forensics,  at  leas! a s ignature forensics person works with

yoursel f ,  is that correct? or. . .

A.  I  d id not. . . .

O . ...with Mr . Mcleod only?

A. I ,  I  d id not get a forensic expert  for

thj-s part icular case because I  did i t  so in the past and i t

was the same thing, i t 's  a real  Morr isseau and i t 's  up to

you to prove j - t 's  not,  and, uh, you can' t .  But no, I  d id

not use, I  have not suppl ied this Court  wi th a forensic

report  on this part icular paint ing.

o.  so. . . .
A. I  bel ieve Mr.  Mcl,eod's test imony and

Donna's tesLimony, and your burden is suff ic ient.

O. So you're suggest ion is,  i t 's  up t 'o me

to prove tha! your paint ing is.  .  .  .

A.  That is the 1aw. I t 's  t rade 1ibe1.. .

THE COIJRT: A11 right...

A. . . ,you've slandered i t  .  '  .  .

THE COURT: . , .we11, okay, wait  a second.

Let 's not get into the quest ion of  law.

That is something I am going to have to

decide, so let 's  just  move on.

MR. SINCL,AIR: O. Is t.hat your suggestion...

A.  Yes.
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O. . . .Mr. otarmik?

A, Yes.

O. So you, you didn' t  do, you didn' t  do

forensics on the paint ing, even though i t 's  going to be in

court ?

A. No.

O. And was there any other steps you took

to authenti-cate the artwork?

A. No. I  mean, and the same, the same

steps that I purchased it. They were, I mean, the Thunder

Bay Art callery was happy. They vetted the whofe same

source, so I  thought,  same source, same style,  same

ewerything. , foe Mcleod's test imony, Donna shea's

testimony, I was happy with...

r l  Prr t -

A.  . . . tha! being the basis of  my case .

O. I  see. Why didn' t  you ask Mr.  Mcl,eod,

as he ment ioned in the witness stand, for an appraisal  of

this painting? It woufd have taken ten minutes. Why

didn' t you ask Mr . Mcleod.,.

A. Because I already, I aIready...

O. ...to provide one?

A. ...I already determined its value by the

method of comparabfes, which r have explaj-ned to this

Court .

O . But You, s1r...

A.  Mr.  Mcl ,eod.. . .

O. ...hawe menlioned that you have no

qual i f icat ions tso do so, to determine this,  such.. . .

A.  we11, Mr.  Sinclair ,  i f  you not ice,

anybody can use a method of comparabfes. r am a risk

management analyst. Mechod of comparables is, what did a
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comparable paint ing, same size, same style,  se1] for

before, and you use that as a basis going forward, As I

ment.ioned, the value put on the paintings were, were, were

such, and the fact  that Morr isseau has now died general ly

means the pr ice should go up, plus the speci f ic matter of

this paint ing makes i t  more valuab1e. So how I  received

my, my waluat ion j -s qui te 1ogicaI,  i t 's  done in wery many

markets,  just  l ike,  uh, in the housing. You determine a

house, same house, same street,  you can est imate the vafue.

The actuaf value is when i t 's  actual  sold,  but you can, for

an, for, for a value of estimating what your house can sel-f

for,  or whatever,  i t 's  the same pr inciple.  The method of

comparables. Same art ist ,  same source,. .

a.  Does. .  .  .

A. ...everything .

O. Now, I ,  I  bel ieve, is iE,  can you

confirm that you paid Itlr. McIJeod to prowide appraisals for

the four pictures that you're using to substant iate your

damages?

A. No. My sister was inwolwed in that.

Her,  arms-length with Mr.  McIJeod.

O. And where did she get the paint ing?

A. where did she get the paint ings? Weff .

part  of  our,  our fami ly col lect ion, as I 've afready

ment ioned.

O. Family col lect ion?

A. Correct .  I ,  I  hawe purchased.. , .

O. So i t 's  not  your cof fect ion?

A. My sister j -s the donor,  not me. She

contracted wi- th Mr.  Mcleod,

0.  what 's your s ister 's name?

A. I rene Siegner (ph) .  I t 's  part  of

15
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O . So she went and saw Mr . Mcl-,eod...

A.  of  course.

O. . . . f  or  the appraisal?

A, Of course.

O. Did you go to Thunder Bay and meet with

the people with regard to this.  .  .  .

A.  I  take care of  al l  my fami ly business

this way. I went up there...

O. So you.. . .

A. ...persona11y. I went up there

personally. r showed them the paintings, I explained what

was going on. They were guite happy with the donation,

they were quite happy with the process. I do that always

to create a comfort fewel with the museum and, and, and to

do business.

A. Al- l- right. But you said it had nothing

to do with you, th is was your s ister?

A. My sister donated the artwork.  I

handled the process with the gal lery s imply because that 's

what I  feel  comfortable doing.

O. Okay. And your witness Mr. ,  your

witness in this cr iaf ,  Mr.  Mcleod did appraise this

paint ing for your s ister,  is that correct?

A. We1I,  that 's part  of  the process.

O. These four paint ings?

A. That is parE of the process.

O. Right.

A. That is part  of  the process.

o.  oh. . . .

A. He, the process is that you need to have

people,  art  gal- fer ies,  what art  gal l -er j -es do is they put an

'15
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appraisal  on i t .  I t  then goes to the art  gal Iery.  The

gal lery then does their  prowenance, their  research, they

check the painting out...

O. I  understand.

A. . . .and then.. . .

\J.  _L a.m.. . .

A.  wel l  just  wait ,  let  me, you asked lhe

quest ion. fet  me f in ish.

O. No! tsha! one.

A. Then, then, af ter the art  gal lery is

sat isf ied, they br ing i t  to their  board, and they are

sat isf ied. Ar ld the actual  appl j -cat ion, which goes through

the Cultural Property Review Board, is not that of the

applj-cant, it is that of the museum. And the museum has to

be a Cfass A museum, which means they hawe to have cerlain

st .andards of  excel fence, certain,  certaj-n,  uh, humidi ty

controf ,  certain c l imate controf ,  and.. . .

O . What bothers me...

O. . . .Mr.  otavnik.  '  '  .

A.  . . . I  'm not f  in ished .

THE COURT: Let him f in ish lhe answer.

A. And then after the museum puts in their

appl icat ion to the Cuftural  Property Review Board, staf f  at

t'he cultural Property Rewiew Board rewiew the fife. You

rewiew their  f i les,  and then i t  goes before a ful l  ten-

member board of the Cultural Property Review Board, and

then they okay the donation. And they okay the wafuation,

they okay. they say, "yes, we accept this donat ion. We

accept Thunder Bay Art  Gal lery 's,  or any museum's,  uh, what

they put forward, and i t  gets,  i ! 's ,  i t 's  approwed after

t-h. f  hr^. .aa<!
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O. What I was wondering was, you obviously

hawe a refationship with Mr. Mcleod, you've had a year and

a hal f  before this came to Court . ,  and yet you didn' t  take

this,  you hawe had him do appraisals for your s ister,  even

though you were the, taking care of your family, including

her, and yet this man has not done an appraisal . r wonder

why you would choose to no! l-eL this man, hawe this man do

-,,- l .  -  
+Li  

-^ 
T, , - r -  r . '^-Aa?. i  hdLrr f  l rv .  u uD u wvrrus!  f  l rY .

A.  Because I  already, I  had establ ished i t

in another way. You, if I, if Joe gave me an appraisal you

would quest ion thaE. This is arms fength.

THE CoURT: A11 r ight.  He has giwen his

answer,  1et us just  mowe on.

MR. SINCLAIR: Yeah.

A. I  mean, this is an arms! ]ength

MR. SINCL,ATR: O. Okay, so i t 's ,  okay,

simply,  i t 's  your posiEion that you don' t  have to prove

i t 's a fake so you didn' t  have !o do any of  that?

A. No, I  bel ieve I 've brought in suff ic ien!

witnesses to prowe that the paint ings aren' t  fake -  Mr.

Mcleod said he thought the paj-nting was real . Donna Shea

has sold L,2oo, she thought the paint ing was real  .  And the

burden is on vou .

O. okay. So you, you say you bought this

for $3,500.00.. .

A. Approximately.

O. ...thereabouts. Do You have,

some cancelled chegue or anything like that to

that you did buy it?

uh, some,

ident i fy

A. Wel l - ,  I ,  I  bel ieve the receipt . 's  there.

O. That receipt  has a di f ferent t i t1e, no
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A. No, no.. .

O. ...no money. . . .

A. ...what do you mean, "dif f erent tit1e" ?

the receipt ,  the t i t le of  the paint ing is on

And the painting...

O. I t '  s  another t i t fe.

A. . . .and the paint ing's -  we1l,  Donna's

THE COURT: Okay, 1et us not argue back and

forth.

A. I ,  I  agree that. 's ,  i t 's . . . .

THE COURT: I t  is . . . .

A. I t 's  establ- ished thaL r  bought the

this

a|- !

I believe

already.

paint ing at  Potter Auct ions .

MR. SINCLAIR: O. Okay.

A. And the painting is here and for

inspect ion i f  you don' ! . . . .

O. How did you pay for i t?

A. I  bel ieve I  paid with my Visa card,

bef iewe.

O. Okay. So since you bought

painting, uh, how long ago was it you bought

A. I t 's  in the record.

O. How fong ago was i t?

A. I t 's ,  the receip!  is  here.

i t 's  exhibi t  n ine.  Uh, ,Ju1y f i rst ,  2008.

O. . fu ly 2008.

A. , fu1y f  i rst ,  2008. That 's

receipt  r igh! lhere.

l-ha 
^n 

t - l ta

O. Okay. So, s ince ,July 2008, which was

bef ore, um, my website...
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Correct .

...was available, you never tried to sel-l

i t?

ni ana T

A.  No, I  fove lhe piece. I t . 's  a fantast ic

wish I  wag newer here.

O, But your business is col lect  j -ng and

sel l ing Morr isseau art?

A. No, I  don' t ,  I  don' t  -  I ,  I  co11ect,  I

do not seff .  Uh, the odd dealer r  wi f f  make a trade for

and say, "you know what, I like this painting, you have a

few Carl  Rays",  buE no, I  am not in the market of  sel l ing

Norval Morrisseaus. I hawe never sold, I have never put

lhe retai l ,  I  have never put a business up saying, " I  se]I

Norval  Morr isseaus." Never,  I  col ]ect .  I  s imply col lect ,

and with the odd deal-er I wilf make a trade saying, "you

know what, r hawe got this nice painting. r wiff giwe you

this paint ing, and you giwe me back the Carl  Ray."  I  am

not in the business of  sel l ing Morr isseaus, never have.

O. How many Morrisseaus do you have?

A. Oh, I  th ink now, I  t .h ink about 22 or so.

I 'm not sure.

A. M'hm. Okay. And so, of  these 22

pictures. you're saying that you didn' t ,  you have not t r ied

to se]I  any of  these 22 pictures.. .

A.  No, I  love. .  .  .

O. . . .on Craigsl ist  or.  .  .  .

A.  I 'm a col- fector,  I  ]ove them. I  love

t'he artwork.

O. So you've never t r ied to sel l  a picture

through, and specifically this one, through Ebay, through

any gallery? Did you offer it to Joe Mcl-,eod?

A. No, no, no, Not at  al l .  I  love the

A.
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paint ing. I  wish I  d idn' t  have to br ing i t  here.

o. why?

A. Because i t 's  a beaut i fu l  p iece. I t 's  a

rel ig ious piece, that 's,  p iece that that 's,  uh,  very rare,

and i t 's  worlh,  when the market f inal ly turns around, i f  i t

ewer does, it could be worth some money. But as of right

now, i t  has no walue because of your,  your websi te.

O. okay. So you're saying this al l

happened because of me and my website?

A. We11, yes.  I  mean, people. . . ,

a.  That you can' t  sel l  paint ings? But you

don' t  want to seI l  paint ings?

A. Wel1, the paint ings hawe no value.

O. In fact ,  how is i t ,  i f  you never intend

to sell this painting, why are you so concerned about the

market waluat ion of  th is paint ing, woufd be a quest ion?

A. Because anybody who has an inventory of

anything. of  any assets,  wouldn' t  be happy with the fact

that that asset is now worth,  ef fect ively,  zero. And I  am

protect ing the walue of my, uh, my investments in art .  I

mean, you have rendered it worthless with your website,

because people, unfortunately, hawe wiewed your website and

said,  "my god, r  have a paint ing that looks just  l ike that,

j - t  must be worth,  i t  must,  i t  must be a fake aIso."  Arrd

try seff ing a fake paint ing to somebody.

O. Have you ever seen newspaper articles

about the Morr isseau, fake Morr isseau paint j -ng issue?

A. of  course. Mr.  Robinson slartsed i t .

O . You ' ve seen , um, !hese...

A.  Art icfes,  of  course.

O .  . . .you've seen newspaper art ic les?

A. Yes. And thev are al l  innuendo. And i f
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you want to bring them as evidence I will- go lhrough them.

O. Weff ,  sure. There was a Nat ionaf Post

art ic le,  "Morr j -sseau Fakes Al leged. "

A. Certsainly,  1et me, let  me grab i t .

THE COURT: Oh no, s i r ,  stay in the witness

box.

A. Okay, s i r ,  go ahead. Yes.

THE CoURT: Now, what is the next question?

MR. SINCI-.,AIR : O . Uh, in f acE there were

mult ip le newspaper art ic les,  r ight,  over the years? The

clobe and Mail wrote articl-es - many of the newspapers

wrote art ic les,  r ight?

a. There were pictures of Norval making

statement s...

-m.. . ,

O. ...$tith regard to tshis, right.?

A. I  don' , t ,  I ' ,m not sure about that.  There

were - Norva] newer made any statements. There were

statements attributed to Norva] Morri-sseau from other

people,  not  f rom Norvaf .  I - , ike i f  . . . .

O. So why do you think there were, why

would you think there would be pictures of Norwaf

Morr isseau, l ike,  for example, th is one, do you mind i f  I . . .

A.  Sure.

O. ...show it to Your Honour?

A. Sure.

O. This appears to be Norval Morrisseau

explaining that they were fakes.

A. No, picture of  Norva1 Morr isseau and the

paint ing with Mr. ,  Mr.  Robinson, giv ing the substance of

the article. When I sued Norval , when I sued Gabe

15
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Vadas.. . .

O. Behind there, Your Honour, you can see

pictures there above that he is talking about.

THE COURT: Aff  r iqht.  WefI  he is.  .  .  .

THE CoURT: Is your,  is,  a speci f ic picture

j-s menLioned, or just  general ly?

MR. SINCLAIR: O . There is two...

A.  No, just ,  just  generaf .

r\  n i  
^ t -  

r r rac t -  l , laa.a

A. Wel l ,  and I  mean, that paint ing there,

for  example,  that  ar t ic le there. . . ,

O. Behind you see there is two.

A. That art ic le there, i t  just  had the

picture of  Norval ,  i t  doesn' t  have, i t  doesn' t  say these

two paintings are fake .

THE COURT: Okay. You can hand that back,

we do not hawe to. . . .

MR. SINCLAIR: a.  So don' t  you thj-nk this

might have effected the market where Ehere is aff these

newspaper articles, national , you know?

A. Of course. And you added to it...

g. Two page...

A. ...with your website .

O. . , .art ic les? Pardon me?

A. Yes, of  course, and then.. . .

O. I  added to i t?

A. Absolutely.

O. Okay. So I  didn' t  do i t ,  you're saying

I added to i t ,  r ight?

A. Wel l ,  Mr.  Sinclair ,  those art ic les were

2001, your websi te came out in 2008 al leging, but those

15

20
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art ic les didn' t ,  d idn' t  ident i fy specj- f ic paint ings. You,

you ident i f ied ower 1,000 speci f ic paint j -ngs, including

those in the Smit.hsonian Institute, and the Winnj-peg Art

callery, and the Nova Scotia Art Ga11ery, and the Thunder

Bay Art Gallery...

O. Have you seen the.. . .

A. ...and the Fred ,Jone s 'Jr . Museum. Those

are your postings identifying those articles...

O . You have read the sworn...

A. . . . those paint ings.

a. ...1e9a1 declarations that pictures that

Norval Morrisseau wrote to Randy Potter Auctions? You hawe

seen that?

A. Yes, I  have.

O. I t 's  in the mater ials.  And you have

seen that,  uh, other sworn declarat i -ons? Joe Mcleod's,  for

example?

A. Yes. But I  mean, I  mean, Mr.  Morr lsseau

is dead. The affidawits you presented hawe no

corroborating ewidence with them. Bu! I have seen the, I

Lrave seen them, and none of lhem identify this painting in

quest ion.

O. Okay, so there is an issue out there

before I ever arrived on the scene, right? Before you even

knew I existed...

A. No argument.  .  .  .

O. . . . there was an issue?

A. No argument there, Mr.  Sinclair .

O. Right?

A. No argumenc there.

O. And, and pret ly big issue, because i t

was wri t ten up in the papers mult ip le t imes, r ight? You

'15
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saw that these art ic les,  dealers. , , .

A. Yes. There were, they were, they were in

papers...

O. okay, you see' . . .

A. ...howewer, you see, those , those

newspaper art ic les never ident i f ied any paint ings'  You've

ident i f ied 1,000 as being fake. You just . . . .

o. Didn't that giwe you concern, when you

went to buy paintings at auction, though? I mean, after

reading these paper - you bought that in 2008?

A. Yeah.

O. July f i rst ,  2008. There is mult ip le

newspaper art ic les,  mult ip le declarat ions from Norwal

Morr isseau, and you're gett ing a pr ice that 's so far under

the market waIue.. . .

A. Wasn' t  worr ied at  al l  .

A. But you know, you know t'he market walue,

obwiously,  you'we been, you've sworn that you do.

A. You're assumj-ng newspapera do the.. . .

THE CoURT: okay, let  him f in ish. , fust  wait

- ^ ^ ^^. , -1

A.  You were.. . .

THE CoURT: ...what is, what . . . .

A.  oh, he vras just  .  .  .  .

THE COURT: No. It is not a conversation

going...

A.  r . . . .

THE CoURT : ...back and f orth. Let him phrase

t'he question so you know what to respond to'

A. Thank You.

MR. SINCLAIR: wel- l ,  there's,  there's an

ongoing issue...

15
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THE COURT: All right, s j- r...

MR. SINCLAIR: ...you will agree...

THE COURT: ...try to...

MR. SINCLAIR: ...right?

THE COURT: ...try to phrase a question he can

respond to withou! prefacing it by a long

explanation ahead of time. Because he keeps

interrupling as you are prefacing the

question, and then you start getting into

some argument. He does no! know what the

question is, so he is j umping on your

nraf a aa

MR. SINCLAIR: I  undersland.

THE COURT: ...your initial statements.

MR. SINCLAIR: O. Yeah. Okay, in,  s ince

A. M'hm.

O , ...newspaper articl-es . Have you, i^that ,

know all the, have all this knowledge about

A. M'hm.

O. ...why j-s it you would sti11 go through

Randy Potter Aucl ions and buy these paint ings at ,  at ,  you

know, at bargain basement value...

A. Because I . . .

O . ...below that ?

A, ...knew the paintings were reaf .

a. Arrd how did you know that?

A. Because I did my own research. I am an

educated buyer. The problem with your website is that

people who may be potential buyers of Norval's work are put

of f  bv the fact  of  th is.
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O. But ny quest ion j -s,  don' t  you think that

al- l -  th is stuf f  af fected the marketplace, um, long before r

was around? And, ewen though you were in business doing

this,  did you not respond to this?

A. Mr.  Sinclair .  .  .  .

O. Did that not make you wary?

A. Uh, I was not. worried about buying

paint ings from Potter Auct ions. I  knew they were

authent ic,  I  knew they were real  .  Uh, I ,  yes, the Gfobe

and Mai l  and the Nat ionaf Post,  in their  art ic les,  did hurt

tshe market. That is no doubt about that. But your website

cal l ing 1,000 fakes, even ones in nat ional  gal ler ies,

really put the naif to the market...

O. okay.. . .

A. ...besides the f act that you were being

promoted at..,

O. That 's enough.

A . ...that t ime by Kinsman Rob j-nson

Gal ler ies,  which we wi l l  get into when Mr. Robinson

test i f ies.

o.
art ic les,  uh, and

have an impact on

A.

n

A.

So the existsence of lhose newspaper

would you confirm the, lhe declarations

the marketplace too?

I don' t  th ink the -  I ,  I  don' t . . .

Ei ther. . . .

...know how many peopl-e saw Lhe

r mean, the newspaper articles

the market,  and your websi te just ,  uh,

declaral ions. But,

def in i tsely af fected

f^^h6A i I  r rh

O. so you, you, okay, and then lhe

declarat ions, which are avai lable through your websi te.

A. I  haven' t  crot  a websi te.
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O. Well, through the website that you work

with...

A.  I  haven' t ,  ,  .  .

O . ...they are available there...

A. You know, Mr . Sincl-air...

O. ...you know, f or the Public . . . .

A.  . . . t  have no interest  in any.. . .

O. No impact.  Okay.

A. I have, I have no, I have no website in

operation. I am the owner of nothing. I hawe never posted

anything anlrwhere. I, do you hawe a, anything to add, I

mean, please.

O. Okay, but giwen al l  that,  you st i l l

think it is up to me to prove your painting is. . . .

THE CoIJRT: Al l  r ight,  s i r ,  the questsion of

what he has to prove and what you have to

prowe is something I decide. It does not

matter what his opinion on i t  is,  or what

your opinion is. r make that finding of

legal  fact .

MR. SINCLAIR: OkaY.

A. You have slandered the paint ing. . . .

THE COURT: A11 r ight,  s i r .

A.  I  mean, you know he's. . . .

THE COURT : No, no, s1r...

A. Uh, I  am done.

THE CoIJRT : ...I am not asking .

A. I 'm done. Yes. Sir ,  I  appreciate. . . .

THE COURT: Anything else of this witness?

MR. SINCL,AIR: Uh, yes. Just a moment,

pfease. wiLh regard Lo that issue, Your

Honour,  that  Iaw.. . .
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THE COURT: Okay, legal- points are the final

argument. You can raise, your summation is

a legaf position, what you think the lega1

posi t ions are in f inal  argument.  I t  is  not

part  of  lhe evidence. I f  you want to

convince me where the onus 1ies, you can do

that in final argument. You do not to do it

as part of the introduction of the evidence.

MR. SINCLAIR: Okay.

THE COURT: At the end, when everybody has

said, had their say, you will hawe an

opportunity to sunmarize your position and

try to conwj-nce me why I should hold in your

favour, and teIl me why' the reasons, you

know. the basis of why I should rule in your

fawour.

MR. SINCLAIR: Okay, wel l  I  guess that we

wif  l -  go through tshe defendant 's c laim, uh,

with Mr.  otavnik.

THE COURT: Yes, when you get in the witness

box you will tell me your side of the story

and your defendant 's c laim. I  th j-nk is th is

the...

A. I  Lhink you have i t .  Yeah, this is my

copy.

THE CoURT: No, this is the cIaim. This is

the Court 's coPY of the cfaim.

A. I  th ink,  that 's Your Court 's  coPY?

THE COURT: Yeah, i t  is . . . .

A. I t.hink that' s mY, could bY mY, the

court 's copy, but I  th ink I  brought i t  up from my own.. . .

THE COURT: I do not have another one, sir,
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so I  assume i t  is mine. I  am sure i t  is

mine. It was the one I had with me when r

i f  you cannot f ind yours,  wef l . . . .

A.  Yeah, we1l ,  i t  doesn' t ,  i t ,  i f  we need

to refer back we wif f .

MR. SINCLAIR: So, you know, uh, you know

Ehat I have worked with Norwal Morrisseau

for a J-ong time, or at least you hawe heard

this,  r ights?

A. Uh, never. You cfaim to have worked

with him. You cfaim to be his prot6g6e.

O. Do you see exhibi t  14?

THE COURT: No, you wi l l  teI I ,  i f  you

hawe . _ - -

MR. SINCL,AIR: I  wi1f ,  I  wi f l  do that.

THE COIJRT: You know what, you will telI me

in your ewidence how, you know, that is -

there is no point  in him just  referr ing to

MR. SINCI-,AIR : Okay. That ' s enough.

THE COURT: ...document that is a statement,

perhaps, from you, without you giving that

ewidence under oath.

MR. SINCL,AIR: Okay, Your Honour.

THE COURT: A11 right. You can slep down.

MR. OTAVNTK: Thank you.

THE CoURT: That is the case for the

plaintj-f f . who am I going to hear from

first  for your defence?

MR. SINCLAIR: Uh, Don Robinson of the...

THE COURT: Al l  r ight.

MR. SINCLAIR: ...Kinsman Robinson Ga1lerv.
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THE COURT: Mr.  Robinson?

DOr[Ar.,D C. ROBTNSON - SWORTI

EXA!.{II{ATION TN-CHIEF BY MR. SINCI.AIR:

THE COURT: You can be seated, Mr.  Otavnik.

okay, go ahead Mr. Sinclair .

MR. SINCLAIR: O. Thanks, thank you for

coming Mr. Robinson, So, uh, you've been Norvaf

Morr isseau's,  you were Norval  Morr isseau's pr inciple art

deal-er, were you?

A. Yes.

O. For how long?

A. Twenty,  about 20 years.

a.  So since 1989, s ince around then?

A. Yes.

O. And you've had multiple art shows for

Norvaf Morrisseau over the years?

A. Yes.

O. And you're considered by most. peopfe t.o

THE COURT: We11, let  him tel l  us his

qual i f icat ions instead of you leading him

through what they are.

MR. SINCLAIR: g.  oh, okay. so, could you

tefl me about. your background with regard to Norva1

Morr isseau and, and authent icat ing his artwork,  sel l ing his

artwork.  and in part j -cular,  being his conf idant and fr iend?

L, ike, could you te11 me a f i t t le bi t  about your

relat ionship with Norval  Morr isseau?

A. Wel- l ,  I 've been running an ar!  gal- lery

for,  I  guess, s ince 1980. And pr ior to thats I  publ ished

somethinq calIed The Canadian Art Investor's Guide for fiwe
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years.  And I  did,  in fact ,  wr i te an art ic le,  or publ ish an

art ic le about Norvaf Morr isseau at lhat t ime. Um, I  had

heard about him for some, for some years' and I had always

admired his work. And about, prior to representing Norval

I ,  I  sotd secondary market paint ings. These are paint ings

sofd to us, sofd by us from pr ivate owners.  Pr ior to thats,

I 'm sorry,  um, in about 1989, I  approached Norval

Morr isseau wi- th qui te a bi t  of  t repidat ion and asked i f  I

could be his dealer.  He, at  the t ime, did nots Lrawe a

deafer,  that I  recognized at least.

And so I presented him my strategy for improwing the market

for his works, and what I thought our gallery coufd do for

him, and he agreed, so I became, I signed an exclusiwe

wri t ten agreement to represent him. After that t ime we,

the ga11ery,  had seweral  exhibi t ions, fu l l -sca1e

exhibi t ions of  his work,  usual ly consist ing of  25 to 40

1arge, good-sized canvasses. Pr ior to,  af ter represent ing

hirn I totd him that I was hoping my strategy was to achieve

consistent pr i -ces across canada because the pr ices were not

consistent,  they were, f rom coast to coast they had, uh,

waried rather substant ial fy.  And so I  asked him i f  we

could beqin to sel l -  them at a relat iwely 1ow pr ice in order

to,  and t t"n gt .ar- ,"11y increase those pr ices. and that 's

what he agreed to.

Over the years.  we did achiewe that.  The pr ices increased

gradual ly,  we' I f  say ten or L5 per cent every year '  on

average, for the next 19 years- We were immensely

successfuf  at  sel l ing hj-s work.  The f i rst ,  a l-most al l  the

exhibi t ions we had were totaf  seII-outs.  we had people

lining up down the street !o buy, to geL in the door to buy

them. So this carr ied on unt i l - ,  for  qui te a long per iod of

time, and, to my knowledge, he newer broke the excfusive

15
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agreement.  Neither he nor his business manager sold

paintings to anybody efse in Ontario while we had that

agreement.  The agreement,  f i rst  of  af f ,  was for canada-

wide, and then i t  seemed rather fool ish for us to t ry to

manage his paintings in Bc when we were primarily located

in onlario, so we later amended that agreement to incl-ude

ontario and the Easlern part of canada. AIId we sold them

very successful ly r ight up to the t ime he died.

And since he died. we hawe continued to sell- them very

successful ly.  we're,  we have a, we are now doing an annual

retrospect ive exhibj- t ion, and last  year 's exhibi t ion sofd

immensely well. The safes have been better than they were

pr ior to his death, and the pr ices were higher.  And

there's certainly,  f rom our point  of  wiew, there is

certainly a very strong market for his works, much Etronger

than it ewer was in the past,

O. Real ly?

A. That is my experience.

O. Did Norvaf ewer show up for any of your

ar! shovrs, any of his exhibitions at your gallery?

A. Norval showed up for most of them, and

he attended mos! of  the exhibi t ion openings, yes.

O. Did you hear test imony here that,  wi th

regard to the fact that the market is so bad that you can't

sell a Morrisseau no matter how hard you try to anybody?

A. r  d id.

O. But you hawen't ,  but your gal lery hasn' t

had that sane issue?

THE CoURT: Well ,  "has your," don't  fead the

witness.

MR . SINCI-,AIR: Oh .

THE COURT: Ask him what his experience has
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been.

MR. SINCL,AIR: But your -  wef l . . . .

THE COURT: What is your exper ience.. . .

MR. SINCLAIR: what is your exper ience.. . .

THE COURT: I don't want you to ask him a

question that he is going to answer "yes" or

*no" and that is af f .

MR. SINCLAIR: I  SEE.

THE COURT: All- right?

MR. SINCLAIR: Yeah. Okay.

THE CoURT: so you can ask him what his

experience is as opposed to saying, "weff ,

your experience is such and Euch, isn' t?"

and, you know, trying to.,.

MR. SINCL,AIR : Right .

THE CoIJRT: ...it' s lead j-ng the witness .

MR. SINCL.,AIR : I see .

THE CoURT: Are you abandoning that 1ine.. . .

MR. SINCLAIR: But in your exper ience.. . .

THE COURT: Okay, you are thinking Ehe

que st  ion?

MR. SINCI,AIR: YEAh.

THE COURT: Okay.

MR. SINCL,AIR: O. Uh, sel l ing, how, what 's

i t  l ike to sel l  a Norval  Morr isseau paint ing r ight now,

then? I  know you kind of  answered i t  -  fet 's do i t  again.

A. Wel l ,  the thing we hawe to be careful

of ,  of  course, is fakes. AIId.  as i t  is  very wel l  known in

the market pl-ace, my experj-ence, r ight now, is thaL i t 's

relat ivefy easy to se1l  authent ic Morr isseau paint ings. We

don' t .  have any problem with that.  our last  exhibi t ion,

retrospect j -ve last  year was almost a total  sel l -out,  and
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I 've forgotten how many paint ings were in that brochure, in

that exhibition, but it was quite a substanlial nuniber and

we had no problem sel l ing them, and we're certainfy

planning to do i t  again this year.

0. What woufd be the reason why people

would buy paintings from your gallery, al-most to a sel-l-

out,  or se11-outs,  but others,  wi th,  l ike Mr.  Mcleod wit .h

his ga11ery, j-s saying he can't sell any? whats would be

the possible reason why yours are st i l l  sel l ing?

A. wel l  we, al l  r  can say is that,  f rom our

own experience, we take great care to make sure that t.he

authenticity is correct, and we pride oursefwes on that

reputat ion of  sel l ing authent ic paint ings. And, um, I

don't know what el-se to say. I wouldn't want to corunent

about Mr.  Mcl,eod's experience.

0. Yes. So you provided an expert  report  on

the tenth of  september,  I  bel ieve i t  was f i led on the 14th

with reqard to this issue?

A. Yes.

O. Is Ehis i t?

A. Yes.

THE COURT: Do you hawe a copy of that?

MR. OTAVNIK: Yes, I  do. s iT.

MR. SINCLAIR: O. I t 's  ent i t fed,  "An

Examination Into the Authenticity of an

Al leged 1970s Norval  Morr isseau Paint ing."

I t '  s not there?

THE COURT: WeIf, do you want

here so r can hawe it? okay.

report done by you, sir,..

A.  Yes.

THE CoURT: ...on the painting

to hand it up

this is a

30

in question?
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A. Yes.

THE COURT: A11 right. What do you want

ask him about it?

A. I have a copy.

THE COURT: Oh, you have a copy. Okay.

wi l l  mark this as an exhibi t .

to

We

EXIIIBIT NI'MBER ONE _ RC])OTI of Mr.  Robinson

- Produced and Marked.

MR. SINCLAIR: O. I  quess the f i rst

quest ion is.  how do you feel  about the subject paint ing?

A. I f .  i f  you're asking me what my opinion

of the subject paint ing is. . .

O. Is i t  an aulhent ic?

A, ...a f ake .

O. It is a fake? uh, what would make you,

how did you come to that concfusion? Can you, not - can

you summari ze yorut report so that, so that Your Honour

could get a sense of i t ,  because i t  is so extensive?

A. I examined the painting, um, in many

respects.  I  immediately recognized i t  as a fake, but I

reaf ize that one has to prove i t 's  a fake, not just  state

i t 's  a fake. So I  did af f  k inds of  analysis on the

painting, over a course of ower six months, And I looked

at the provenance, I looked at the slyle of painting, I

fooked at the writing, the writsing on t.he back, the

signature on the front. I found, in ewery single thing I

looked at I found things that conwinced me that this

painting was, could not have ever been by the hand of

Norval  Morr isseau.

O. At f i rst  g lance, I  th ink you ment ioned,
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at. first glance you, you knew it was a fake?

A. Yes, I  d id.

O. Now, how is i t  possible t .hat you could

just glance at a picture and, even with your extensiwe

experience with Norvaf Morr isseau, and consider i t  a fake?

A. wef l ,  over the many years,  in i t ia l ly,  of

course, r  purchased. as has been said here a couple of

times, a number of paintings at Randy Potter Auction, to my

great regret later on, and, um, I  learned wit .h,  wi th sad

experience and l-ots of years of trying to learn what

const i tutes a fake Norval  Morr isseau. I  sat wi th the, wi th

the art ist  several  t imes discussing the subject.  I  fooked

a!,  there are many ways of faking a Morr isseau, I  bel ieve I

know at least three or four different methods of faking

Morr isseaus, but th is part icular one, t .he method of doing,

or the method of paint ing this,  the sty le of  paint ing, is

wery dist inct ive.  I t 's ,  um, representat . ive,  i t 's

representatiwe of a very large wolume of paint.ings,

somewhere, I  est imate around 3,000 paint j -ngs circulat ing

the marketpl-ace that are al l  painted with exactfy the same

character ist ics,  and they are paint ing character ist ics that

are, I  bel iewe, f rom an art ist ,  one single art ist  who

paints in his own part icufar,  recognizable sty le,  and tr ies

to imitate Norval  Morr isseau. but doesn' t  do a good job of

i t .  These, these paint ings are, in rny opinion, are very

bad fakes, they are not good fakes. There aren' t  many good

fakes - there are some good fakes in the marketpl-ace which

require real  experts to,  to not ice them, to not ice the

di f ferences, buL t .hese part icular ones are so bad, in my

opinion, that almost anybody, ewen if they just did a

I i t t fe bi t  of  study, would certainly real ize that they are

fakes and not authent i -c,
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O. M'hm. So you ment ioned, uh, Randy

Potter,  which is the source of  th is paint ing, and that you

had your own issues wj-th, you purchased some paintings and...

THE COURT: Al1 right, we11...

O. . . .and when ! , /as i t  you.. . .

THE COURT : ...we are not gett ing int.o those

because those are not deal ing with the

subject  matter of  th is paint ing,  so. . . .

MR. SINCI,AIR: EXCEffENT.

THE COURT: It is not relevant to his other

experiences .

MR. SINCLAIR: 0.  No. You're r ight .  Um,

so are you 100 per cent sure that.  that the subject

paint ing is a fake?

A. Yes.

a. Af ler s ix months of  study of  th is

paint ing, and you did -  I  keep leading the witness. Sorry,

Your Honour,  Wel l ,  is there anything in part icular you

would f ike Eo discuss from, from this report?

A. Wel l ,  I  th ink the report  speaks for

itself and I am happy to answer questions on any part of

at .

O. Sure. Sect ion sewen of th is report  has

an extensiwe sworn declaration by Norval Morrisseau, on

Novemlcer,  2oo4 iE was sworn. Right?

A. Yes.

O. Okay. Now, the source of  these

painEings, can you tel I  me where Ehese paint ings, the

paint ings that.  are,  the images that are on page six,  seven,

eight,  n ine, um, yeah, can you tel1 me where, are these

paint ings, these paint ings Norval  Morr isseau himseff

bel ieved were fake, r ight?

't5
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A. That is my understanding, yes.

O. Do you knov, what the source of these

paintings, r,,rhere they came f rom, with regard to this

declaral ion? Have you seen other declarat ions, f i rst  of

al l?

A. Yes, I  have seen other declarat ions.

O. Muft ip le ones from Norwal-  Morr isseau,

r ight ?

A. Yes, I  have.

O. Sent to mult ip le gal ler ies that were

sel l ing these disputed works?

A, Yes.

O. And this one that you've included here

in your report, why hawe you incfuded it?

A. I  incfuded this part icular one because,

just  because i t  has a,  a paint ing in i t  Ehat 's prel ty much

simi lar,  on page two of the report ,  to the paint ing, the

paint ing under dispute here in this court .  So I  just

j -ncluded i t  because i t 's  another example of .  of  wery much

the same theme.

O. Right.

A. The same t i t le,  essent ial ly,  "Black

Robe," or something close to i t .

O. Right.

A. And that was my only reason for

including i t .

O. okay. Um, looking at  Tab Two, I ,  I  see

a, I see your agreement with Norva1 Morrisseau, right?

A. Yes.

O. Did you hawe an agreement to

authent icate artworks wi- th Norwaf? Is that what. . . .

A.  r  d idn' t ,  I  d idn' t  have a speci f ic
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agreement to authenticate works.

O'  OkaY'

A. Al though he did grant me, uh, a let ter

stat ing I  had the author i ty.  in his opinion, had lhe

author i ty to authent icate them.

O. I  see, I  see.

A. I  th j -nk t .hat 's included in the report ,

somewhere j-n the appendix. Appendix four'

A. Yeah, I 'm looking aE, at ,  in Tab Fiwe,

here, where i t  says, " to whom i t  may concern,"  s igned by

Norwal Morrisseau and Gabe Vadas.

A. Yes.

O. And paragraph three says. "I hereby

confirm that any paintings whose prowenance is in doubt'

bearing what is purported to be my signature, should be

authent icated by Don Robinson, Kinsman Robinson Gaf ler ies,

or Gabe and Michelfe Vadas, or myseff .  "  That was sent to

you by Norwaf Morrisseau, was it?

A. Yes.

O. Now, part icular in sect ion six,  th is

deals with Randy Potter Auctions, why did you incl-ude these

three pages in this sect ion?

A, WeIl ,  one thing lhese Pages show,

document is, how many of these paintings are, are out

there, that he has, Randy Potter has scated, in the copies

in the report  here, lhat he's sold over,  approximately

z,ooO paint ings. and that may be one reason. I  don' t

remember every reason why I put this in.

O. Okay. The second page, what does it say

in the second page? That.  so this appears tso be a let ter

from Norva1 Morrisseau and Gabe vadas !o Randy Potter. Is

i t- ?
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A. Maybe, I ,  I  can' t  remen:ber r ight of f

hand where that particufar fetter came from, exhibit eight

from Mr. Otavnik 's prevj-ous court  f i l ings.

O. um.. . .

A. And. I  don' t  know, I  guess there's no

doub! that lhat was to,  al though i t  doesn' t  say, i t  seems

to be not addressed to Randy Potter, but because I hawe it

in this,  in this source, i t  must hawe been, i t  mus! have

been part  of  the let ter to Randy Potter,  yes.

O. I  see. The part icufar one that reaffy

interest.s me is on page three. Would you mind, uh, reading

tha! last  paragraph? This is a statement,  I  bel iewe, by

Randy Potter,  r ight?

A. You wanL me to read the whole paragraph,

the last paragraph?

O. Maybe just  read the f i rst  couple of

l ines and lhe quest ion.

A. I  do not hawe any, except my.. . .

a.  WeII ,  the quest ion is. . . .

A. The quest.ion was, "what prowenance do

you have in this painting?" "r do not have any except my

reputat ion for sel l ing these for nine to ten years,  and my

personal guarantee. My description wifl- tell you about the

fact that I  seff  these co the biggest nat ive art  gal ler ies

in Canada. sold approximatefy 2,ooo, without ewer having a

single compl-ain! or return. "

0.  okay. So, now. Mr.  Robinson, you were

party !o this case before, is that correct?

A. Yes.

O. But,  but  i t 's  been since sett led on, on

your, with regard to Kinsman Robinson...

A.  Yes,
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O. ...with regard to your galleries?

A. Yes.

O. Wou1d, would you be wi l l ing to disclose

the.. . .

THE COURT: I  am not sure the sett lement. . . .

MR. SINCI. ,AIR: Can be disclosed?

THE COURT: What is the refevance?

MR. SINCLAIR: The relevance? Uh, I beliewe

that the sett fement,  the agreement to sett le

was based on, on Mr. Otavnik agreeing to

drop them off the suit if they made anything

about me, Kinsman Robinson Ga11ery,

disappear on the internet.  So, that 's my

bel ief  wi th regard to that.

THE COURT: Welf, you know what, I am

annnolrrsd abouL hearing settlement

discussions tha! took place wi lh another

defendan! in this court ,  because I  -  I  mean,

I cannot hear settfement discussions between

you and the plaint i f f ,  and I ,  i t  g ives me

some concern whether my entitlement t.o hear

sett lement discussions wi- th another

defendant might prejudice my abi l i ty to be

object ive,  so I  am not. . . .

MR. SINCL,AIR: Maybe I '11 ask Mr.  Otavnik

those quest ions.

THE COURT: Wel-l-, I am not even sure that I

am ent i - t led to know the..  - .

MR. SINCLAIR: To know why?

THE COURT: To know what the settlement was

with the other party.

MR. SINCLAIR: I  see.
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MR. OTAVNIK: I t 's  actual- fy part  of  the

record .

THE COURT: Unl-ess you are satisfied with me

knowing, s i r?

MR. OTAVNIK: No, I  mean, I 'm saying i !  was,

i t  was reguested of me to provide tha!,

upon. with their  consent,  which I  d id

provide to Mr.  Sinclair  and the court .

THE COURT: Wefl ,  I  am not aware of  i t .

MR. OTAVNIK: Okay.

THE COURT: I have not. seen it...

MR. OTAVNIK: Yes.

THE COURT : ..,and I am not sure I am,..

MR. OTAVNIK: I 'm just .  .  .  .

THE COURT: ...entitfed to know about it.

MR. OTAVNIK: I 'm sayl-ng. .  .  .

THE COURT: OkaY.

MR. SINCI-,AIR: O. Um, could you tell the

court a fittle bi! about who I am, Mr. Robinson, and what

you know of who I am and my relationship with Norwal

Morr i  s seau?

A. Wel1, I understand that you were, you

were once, but you knew Norwal Morrisseau a number of

years. and that you were painting wiEh him. I am not sure

what efse I  can say.

O, Do you remember the first cime that you

and I met with Norval Morrisseau at your gallery? Um, I

walked in and you said,  "who is this Mr.  Sinclair?" In

I9A9, '  90,  maybe '91?

A. r  don' t  reme ber that,  but I  do remember

Norval , I inviLed Norval to my house and Gabe when they

were, came for an exhibition many, many years ago, and
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Norwal asked if he could bring you along. And I said,

Iryes . "

O. Yeah.

A. I think that was rny firs! real exposure

to you.

a. Do you remember 1997, a special  ceremony

that took place at the grounds of the McMichael Canadian

Col lect  ion?

A. Yes.

A. Do you remember what happened? Would

you tef l  the cour!?

A, Yes. What happened there was that, we

were hawing an exhibition at the ga11ery, at our gallery in

Toronlo, and at the same time there was, I am not sure how

it came about, Norval and cabe and Ritchie Sinclaj-r, wj-th

myself, travelfed to McMichael and I distinctsly remember it.

because i t 's  very rare that one gets to dr ive one's car

onto, r ight onto t .he front door of  McMichael,  but that 's

what. happened that day, I drove Norval right to the front

door. And, anyway, what happened was that there $ras some

photography, McMichael of f ic ia ls were there, and Norval

performed or organized to perform a bear dance, which was

important to him, and I  do remember,  uh, Ri tchie Sinclair

and Gabe Vadas in costume along with Norval performing on

Lhe front lawn of McMichael , and I do remember t.he fact

that it was being photographed and recorded.

O. Rights.  Did you al lend that,  were you a!

the 2005 Nat ional  Gal lery show of Norval  Morr iEseau?

A. No.

a.  I  wondered. I  d idn' t  see you.

A. No, I  d id not atEend.

THE CoURT: Al l  r ight,  wel l  i t  is  not a
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conversat ion.

MR. SINCL,AIR: Thank you.

THE COURT: Any other questions?

MR, SINCLAIR: O. Um, so my understanding

is that,  that you sett led with Mr.  Otavnik this lawsuit

that you were a party to?

A. YES,

O. what 's happened with Mr.  otavnik s j-nce?

THE COURT: I am not sure what that means.

I t  has got to be more speci f ic.

MR. SINCL,AIR: O. Did Mr.  Olavnik sue you

once again?

A. Yes, he did.

O. He sued your gal lery once again?

A. He sued t'he gallery, and he attempted

to, serve mer unsuccessful ly.

O. Yeah.. . .

A.  And part  of  the set t lement. . . .

THE COURT: A11 right, well I...

MR. OTAVNIK: That is. . . .

THE COURT: ...we are not getting into that...

MR. OTAVNIK: Thank you.

THE CoURT: ...because that is going to be a

separate lawsuit. somebody efse wilf have t.o

deal wi th !hat.

MR. OTAVNIK: Thank you.

THE COURT: Is that i t?

MR . SINCL.,AIR : Wef f , I guess one more time,

the subject  paint . ing that you looked at . . . .

THE CoURT: No, he has already commented on

the subject painting and the reason why he

bel ieves i t  to be not authent ic.

15
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MR. SINCL.,AIR : Okay.

THE CoURT: Al l  r ight .  Any quest ions?

MR. SINCL.,AIR : Thank you, Mr . Robinson .

CROSS - EXAITINATION BY !{R. OTA1INIK:

MR. OTAVNIK: Q. Yes. Mr.  Robinson, l -ets 's,

uh, just  get a date clear,  when did you f i rs!  v iew the

nrinr- i ra"

A.  I  don' t  remember the exact date,

O. You said six months before? You said

the report . . . .

A.  I  don' t  remember exact]y when i t  was.

O. okay, the report dat.ed September the

ninth,  you have jus!  test i f ied that you've reviewed i t  for

six months pr ior !o that,  before preparing the report ,

correc! ?

A. Possibly -  lhat 's my best guess. I

don' t  know how long ago i t  was.

O. I t  was actual ly two months Mr.  Robinson.

A. That 's okay.

O. Woufd that be more accurate?

A. f  don' t  know.

A. You don' t ,  you don' t  know. Your Honour,

I  wi l l  br ing you the mot ion record of  ,June 29Eh.. . .

THE COIJRT: A11 r ight,  wel l - ,  he, he says,

1et 's just  move on.

MR. OTAVNIK: Q. Okay. So you agree i t 's

two months then.

A. No, I  don' t  agree. I  just  don' t  know.

O. Your Honour, I'm going to have to have

him go t .hrough this,  Your Honour.  I 'm going to br ing in a

motion record. Because the painting, the motion of ,fune
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29'n,  I  agreed to turn the paint ing over !o Mr.  Baker,  so

,June 29th was tshe earfiest date you could have viewed it.

That is not si-x months back from Seplember.

A. Are you asking me a question?

O. Yes, I  am asking you a quest ion.

A. What is the quest ion?

O. Did you wiew i t  in July?

A. I  don' t  remedber,  but I  bel iewe I  wiewed

it on the internet many, quite a...

O. Right,  but. . .

A. ...quite a long time .

a. ...persona11y, you wiewed it in ,Ju1y in

Mr.  Baker 's of f ice.

A, Is there a quest ion?

O. Yes, you, my quesl ion is,  d id you wiew

it  in Mr.  Baker 's of f ice in ,July,  f i rst  week of , Iu ly?

A. I  wiewed i t  in Mr.  Baker 's of f ice,  but  I

do not remember the exact date.

O. Now, let 's go to your report  now Mr.

Robinson. You spoke to the preface. Last.  um, sentence,

"my role is to assists tshe court  in matters of  my expert j -se.

I beliewe in my opinion, I speak from neither my side nor

Ehat of  the defendant,"  were you not a,  a previ .ous

defendant in thi- s case?

A. I 'm sorry,  I  don' t ,  I  don' t , , , ,

O. Kinsman Robinson, were you not a...

A. In this. . .

O. .,.prewious def endant?

A. . . .part icular case?

O. Yes, s i r .  Yes, s i r .

A. Previous t .o what? I  don' t  understand.

O. We11, Mr.  Robinson, here is the -  you
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were co-defendant in this act ion or iginal ly,  correct?

A. probably,  yes.

O. Yes. Right.  Now, and you're not a co-

defendant now, correct?

A. No.

O. Do you reca1l why?

A. Yes. We, the gal lery agreed to,  we were

in the process of remowing our, our...

O. Yes.

A. ...particu1ar b1og, and so.,.

o.  oh.

A, ...we agreed, we had no concern...

O. Yeah.

A. ,..when asked by you-,

O. M'hm.

A, ...to eliminate any reference to Ritchie

Sinclair  in order to sett le.

O. Mr.  ,  uh.. .

A. I  'm Lrying.. .

O. . . .Robinson.. . .

A. . . . to f  in ish lhe quest ion .

O. sure, go ahead.

A. I-.,et me answer the quest j-on . We had no

concern. so we simply el iminated the, our bfog.

O. Mr.  Robinson, is th is one of your

publ ications ?

A, Yes.

O. Thank you. Can you please go, and, you,

and everything in this publication is authentic?

A. I  hope so.

MR. OTAVNfK: Okay. Let 's go. L,et 's go to

page 97. Your Honour,  I '11 be going from
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the addit ional  f i l ing.

THE COURT: Addit ionaf f i l ing of  what?

MR. OTAVNIK: What, see, what happened

wcrD. .  -  .

THE COURT: No, you do not have to giwe me a

- I  said,  "addi ts ionaf f i l ing of  what?"

MR. OTAVNIK: In,  no, in,  i t  was part  of  the

record of  th is case. I t  would,  the, af ter,

af ler  the or ig inal  . . . .

THE COURT: Additional f i1j-ng to your cfaim?

MR. OTAVNIK: Yes.

THE COURT; I t  says, i t  is  ent i t led,

"additional fi1ing. " Okay...

MR, OTAVNIK: Yes, Your Honour.

THE COURT : ...I have it here . A11 right .

MR. OTAVNIK: Q. Turn to page, uh, 97, Mr.

Robinson .

A. M'hm.

O. Is that an authentic Norval Morrisseau

'ir  . 'a"*  anininn"

A.  I  th ink so.

O. I t  was labeI led as a fake on Mr.

Sincfair 's websi te.  You're aware of  that,  r ight?

A. No, I  wasn' t  aware of  i t .

O. Oh. Okay. Now, Mr.  Robinson, can you

d^ f^ h.da 1n??

A.  Where.. . .

O. Where is,  is that i t ,  r ight there? Mr.

Robinson, you were...

A.  M'hm.

O. . . .you just  passed i t .  Right.  there. Is

that an or iginal ,  uh, Norvaf Morr isseau?
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A. I  hope so.

O. I t 's  a lso labe1led a fake on Mr.

Sinclair 's websi te.  can you turn to page l -09, Mr.

Robinson? Is that an or iqinal  Norwal Morr isseau? I t 's  in

your book.

A. I  bel ieve i t  is .

O. I t 's  a lso label led a fake by Mr.

Sinclair  on his websi te.  Can you turn the page to 1-11?

No, you just  passed i t .  Is chat a real  Norvaf Morr isseau

in your opinion?

A, Yes.

O. Also cal led a fake by Mr.  Sincfair .  Do

you know where that's hanging?

A. No,

0. In the Smithsonian Inst i tut ion.

THE COURT: No. you can' t  g ive ewidence,

si-r .  You can ask him.. . .

MR. OTAVNIK: Q. Oh yeah. Do you know

where i t 's  hanging? Do you know where i t 's  hanging, s i r?

ft.

o .

o.
fair  enough, fair

came to an out of

disclosed, af ter

what was discl-osed to who?

O. To you.

A. ThiE. .  .  .

O. This. . . .

A. What was,..

No.

okay.

Weff, maybe I do now.

You do, you do now. Fair  enough, Mr. ,

enough. Now, isn' t  i t  a fact  that we

court settlemen! after that was

the f irsc pre- sett lement?

I don't  understand the cruestion. After
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O. These contents.

A. . . .d isclosed to me? That was not

disclosed to me.

O, Yeah, i t  was discl-osed to your f i rm and

lhat 's why you sett led out wi th me.

A. No.

O. I t  remowed al l ,  a l l  references from Mr.

S inc 1air...

A.  No.

O. , . . f  rom your websi te.

A. No, we sett led with you because we

couldn' t  be bolhered with a,  wi th a r id iculous lawsuit ,  and

it was costing.,.

A. Oh, so you...

A. ...us money and ef f ort .

O. . . .you were promoting Mr.  Sinclair  as an

expert, you found out that Mr. Sincl-air caffed some of your

own paintings fake in your own publication, and just

thought nothing of  i t .

A.  What 's the quest ion?

O. The quest ion is,  on Lhe or iginal  f i l ing,

you did not sett le with me unt i l  th is was f i led with the

court  af ter the f i rst  sett lement conference, correct?

A. No.

A. That 's -  what do you mean, "no"?

A. Wel- l ,  I  d idn' , t  see that document.  You

didn' t  f i fe that document with us.

O. Yeah, absolutely did.

THE CoIJRT: A11 right, we11...

A. Wel l  I  don' t  remedber i t .

THE COURT : ... j ust one moment . Wait a

minute.
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MR. OTAVNIK: This is. . . .

THE CoURT: Don' !  arsue with the witness's

answers

MR. OTAVNIK: Yes.

THE COIJRT: Whether you like his answer or

not,  a l l  you can do is ask another quest ion.

If you want to present evidence later in

reply,  you can do that.  But do not start

arguing back and forEh or, or corunent on his

answers .

MR. OTAVNIK: Q. Mr.  Robinson, the date of

our,  uh. conf ident ial i ty agreement was after the date of

this f  i l -  j -ng, correct?

THE COURT: The date of your confidentiality

agreement ?

MR. OTAVNIK: Yes. what happened was, j -s,

wel l - ,  af ter the f i rst  sett lement

conference .  .  .  .

THE CoURT: wait  a second, are you tel l ing

me the settlement was confidentsial between

you?

MR. OTAVNIK: Yes.

THE CoURT: Well why were you bringing it up

then?

MR. OTAVNIK: Wel1, because he...

THE COURT: I  am not. . . .

MR. oTAVNIK: Q. . . .breached i t  by test i fy ing

today. But that 's,  here, nei ther here nor lhere r ight now.

So, I '11 get th is s lraight,  you were promoting Mr.  Sinclair

on your website at the same time he was caffing stuff from

your,  paint ings from your gaffery a fake on his websi te?

A. what 's che quest ion?

15
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O. That 's my quest ion. You were promoting

Mr. Sinclaj-r  as an experts on your websi te,  wi th a l ink from

your websi te to his,  at  lhe same t ime he was cal l ing

paint  j -ngs from your own publ icat ions fake on his websi te.

A. I  don' t  know, that sounds l ike a

statemenL, not a question, but what was happening was...

O. Your Honour. . . .

A. ...we were referring. . . .

THE COURT: I-,et him, let hin try and answer.

A. we were referr ing on our websi te to,  uh,

.  Sincfair  and his,  and his,  what. ,  and warious references

him. I  would not go so far,  I  would never go so far as

say we were promoting Ritchie Sincfair .

MR. OTAVNIK: Q. WAS.. . .

A. ,.fust because he was mentioned on our

websi te doesn' t  mean we were promoting hr-m.

O. was Mr. ,  at  the same t ime Mr.  Sinclair

was on your b1og, and you had a link from your blog to Mr.

Sinclair 's websi te,  was he, at  the same t ime, not cal l ing

those particular paintings from your own publication fake

on his websi te?

A. He may hawe been. f  can' t  ver j - fy that.

O. Do you know that even today those

paint ings are st . i f f  on his websi te cal led fakes?

A. Uh. no I  don' ! .  I  don' t  fo l low hi-s

websi te day-to-day.

You don' t  fo1low his websi te day-to-day?

No, I  don' t .

q^ rr^1r,ra {-ha nr inninlo =rt  Aor l  ar  Far

This man has defamed some of vour own

don' t  know about i t?

I  don'E say I  d idn' t  know about i t ,  I

n

A.

a\

Norvaf Morr isseau.

paintings and you
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said I  don' t  fo l low i t  day.. .

O. Have you taken..,

A. ...day by day.

a. ...any steps to remove those paintings

from Mr,  Sinclair 's  websi te?

A. NO.

O. WeI l ,  I  mean he's.  .  .  .

A.  He has a r ight to his opinion.

O. Sure,  I  mean, as a,  I  mean, there's a

paintj-ng here from in the Smj-thsonian in your book he's

cal l ing fake, and you don' t  th ink,  as a pr inciple art

dealer of Norval Morrisseau, I have no interest in taking

. i  F ^f  f  , ,^ , , -  h is websi te?
IvvLt IvvL t  L.

A.  He has a r ight to his opinion and rm

not,  and I  don' t  worry about these, these smal l  points.

O. oh, these sma1l points.

A. M'hm.

O. So some, do, we11, my fol lowing

quest ion, do you bel iewe the smithsonian is r ight,  or Mr.

Sincfair?

A. I  hawe no idea.

O. oh, the. . . .

A. I would have to...

o.  oh.

A. ...look at the painting, examine it, and

you're asking me quest ions I  can' t  answer r ight here.

O. oh, you mean the Smithsonian

Inst i tut ion,  you think they'd be more qual i f ied. . .  '

THE COURT: AI1 r ight,  he has.. .

MR. OTAVNIK: Okay...

THE COURT: ...answered the question.

MR. OTAVNIK: ...fair enouqh.
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THE COURT: He has answered the question.

MR. OTAVNIK: Q. Now, the one of the

paint ings, a1so, in here is in the Fred ,Jones , f r .  Museum in

the university of oklahoma, which is featured on your

websi te.  Is i t  a fake too?

A. I  have no idea what you're talk ing

about .

a.  oh,  we11, 1et 's get r ight  to i t .  This

paint ing is featured on your websi te and, as,  f rom one of

your selected cof lect ions, on your websi te,  being from the

Fred ,Jones , f r .  Museum, and that '  s one Mr. Sincf air  has

cal led a fake. Do you bel iewe i t 's  a fake?

A. I  rea11y wouldn' !  want to comment.  I

don't know at this point. I woul-d need to examine the

painting, look at the provenance, and this is a long...

O . So we can...

A. ...time ago .

O. . . .agree that there are paint ings in,  you,

that you, as far as you're concerned, there's paint ings

hFrF that are al ' l  arr t -  hant-  i  n hrr i -  l -hpl"  re labef fed aS fake

on Mr.  Sincfair 's  websi te?

A. I  d id not say that.

O. What did, what, what was your comment?

THE COURT: A11 r ight,  he has afready

indicated...

MR. OTAVNIK: A11 r ight.

THE COURT: ...he is not sure exactlv what is

on the si te.

MR. oTAVNIK: Q. Okay, fa ir  enough. Fai-r

enough, And, now, you were Norvaf Morr isseau's pr incipl-e

ar!  deafer,  you said,  for 25 years,  r ight?

A. v} l ,  20 years I  th ink f  said.
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O. And you, it says in your, in your

introduction in your expert report tshat you have personally

handled a thousand Morrisseau paintings and conducted

hundreds of formal appraisals,  correct?

A. Yes.

O. Did your f i rm ever appraise any, uh,

paint ings f rom Kahn Auct ions before. . , ,

A,  Yes.

O. Yes, And you have actual Iy,  the ones

that you appraised from Kahn Auctions you thought were, you

gave positive opinions on !hem?

A. At lhat t ime.

O. At that t ime, yes. And, uh, you ended

up buying 28 from Potter Auctions...

A.  Yes.

n ,correct ?

A. Yes.

O, Now, do you remember the articfe that

you helped write in the Nationaf Post?

A. I  d id not help wri te any art ic le for the

Nat iona1..,

O. Oh, no.. .

A. . , .Post .

O. ...you, you were, you are the only source

in here, Mr. Robinson. Do you remember, do you remember

Murray Right (ph), their reporter approaching you and

discussing i t?

A. No.

O. You don' t .  so al l -  th is stuf f  at t r ibuted

to you, you don't know about?

A. I  d idn' t  say I  d idn' t  know about i t ,  I

said I don't remember who the, who Lhe reporter was, or,

15
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O. wel l  . . . .

A. ...when it haPPened.

O. WelI ,  Mr.  Robinson, the art ic le says

that,  " the al leged fakes f i rst  came to Mr.  Robinson's

attention through the RCMP, Thunder Bay, which has received

a t ip through Crime Stoppers."  Is that how, where you

first heard about the Norval Morrisseau fakes?

A. I  d id receive ar a let ter f rom the RCMP'

It was a Crime Stoppers tip according to the RCMP. They

sent me four, four photographs, but, does that answer your

quest ion?

g. And that was in 2001, r ight?

A. I t  may have been.

O. And what 's the status of  that

inwest igat ion? You, i t 's ,  i t 's  gui te prominent ly. ' .

A.  Wel l  ,  there.. .

O . ...f eatured here .

A. . . . there is -  bu! th is is,  how old is th is

o.  2001.

A. We11, that 's l - ike nine years ago.

A. So the point  is nothing's been, nothing,

the RCMP hasn' t  come to any conclusions, r ights?

A. I  am, I  am not aware of ,  theY didn' t

te1l me anything they may hawe concluded or not concluded

from lhat let ter and that,  tshat invest igat ion.

O. Fair  enough. Now, in the arts ic1e, here,

um, you're basically saying that you bought, Potter Auction

is sel l ing fakes, correct?

A. Um, you know, T haven' t  read the art ic le

for l ike nine years .

ar t ic fe?
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O. Wel l ,  yeah, but you.. . .

A.  And you're asking me i f  I ,  r  d idn' t

wr i te the art ic le.

0.  Yeah.

A. And, you know, quite

misguoted so I  don' t  know what 's in the

O. oh, okay. Okay, Mr.

Mr. , uh...

A. I do remenlcer beinq

oI El-mes l-n...

O. oh, okay.

A. ...prewj-ous articles .

a.  Okay. Did you ewer disclose to your

clients the fact that you bought from Potter Auctions?

A. I  doubt i t .

O. You doubt i t .  so,  you bought 28

paint ings f rom Potter -  oh,  f i rst  of  a l l ,  f i rst  of  a l l ,

f i rst  quest ion, um, Norva1 says here, " 'a l fegat ions of

forger ies of  Mr.  Morr isseau's work are nothing new. He's

been telling us for years about the fakes and ewen the

people who were paint ing them',  Mr.  Robinson said."

A. Oh.

a. Who were paint ing them? Art icfe states

that Norval Morrisseau told you, that he tol-d you who was,

who were paint ing the fakes.

A. He did teI1 me some names.

O. Who were they?

A. But,  uh, they weren' t  the same people

that, obviously, have painted these...

O. We11, how do you know?

A. . . . Iater paint ings .

O. Tel- f  us .

of ten people get

art ic le r ight now.

Sinclair .  Okay.

misquoted a couple
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A. I  don' t  know.

O. Wefl  okay. So, you bought 28 paint lngs

from Potter Auctions, and you paid approximately how much?

A. I  th ink i t  was in the order of  a f i t t fe

over $50,000.00.

g.  $50,000.00? Yes. Yes. And then, You

didn' t  say to Mr.  Potter,  "hey, they're fakes. I  want my

money back."  Why not?

A. Weff ,  i t  took me a long t ime to real ize

lhey were fakes. I ,  um, I ,  f i rst  of  al l ,  I  wanted to buy

them because I thought they were authentic. T had heard

that, and obserwed that, 'Joe Mcleod was purchasing them,

and, at  that t ime I  bel iewed that he had a fong-term,

longstanding experience with Norwal, ewen going back

earl ier  than r  did.

O. So you were.. . .

A.  So I  t rusted.. . .

THE COURT: LeL him finish...

MR. OTAVNIK: Sure.

THE COURT : ...the answer .

A. so I  t rusted, at  that t ime, to my great

regret,  in his part icular credibi l i ty,  and I  started to buy

the paint ings, wi th two purposes in mind, real ly.

MR. OTAVNIK: Q. M'hm.

A. one was to - I was always concerned.

looking back a f i t t fe bi t ,  r  was always concerned that

Norvaf Morrisseau might...

O. M'hm.

A. ..,Ieave the gallery, so I wanted to hawe

some, even though our f i rst  pr ior i ty was to sel f  the

paintings that Norvaf Morrisseau supplied for the gallery..'

O. M'hm.
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A, ...r afways wanted some backups in case,

you know, in case Norvaf 1eft .  wenE with someone else.

O. M'hm '

A. And so, purchasing a few of these

paint ings was part  of  my, part  of  my object iwe was to bui fd

up a bit of an inwenLory, just pu! away for a rainy day. so

to speak. And the olher thing I  not iced was that,  um, the

paint ings were sef l - ing for r id iculously 1ow pr ices compared

to what we were marketing for in the gallery...

O. M'hm.

A. . . .and as Norval 's exclusiwe dealer and,

and considering what I afso mentioned prewiously about my

understanding with him, that I would try t.o achiewe Canada-

wide uni form pr ic ing, I  went to the auct ion with another

object iwe in mind too, and that was to bid on a few, on

more paintj-ngs than I wanted, just to make sure tha! peopl-e

didn' t  get them too cheap. so I  d id bid on many more

painl ings than I  bought.  I  d idn' t  real ly care very much

which part icular paj-nt ings I  bought as a resuft  of  bidding

on them, and I ,  that 's how I  -  I 've forgotten now your

quest ion -  but that 's how I  came to. , .

O. Wel-l what happened...

A. ...buy the paintings .

O. . . . to the 28 Paint ings?

A. Weff ,  we imnediat .ely resold some of

them, qui le a few of them, actual Iy.  to a few, a wery few

to pr ivate col lectors,  most ly !o another auct ion, out of

town auct ion.

O. As Morr j -sseaus?

A. Yes. Because at that t ime I  bel iewed

thev were authentsic .

O. oh, and have you gone back and corrected
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that wi th those cl ients?

A. We actuafly have. We have bought back

two or three paint ings already from our pr ivate cl- ienLs. r

hawen't done anything about the auctions because everyone

knows in the art  business that auct ions are buyer beware.

When you buy, i t 's  your r isk.

O. Do you remember a letter you sent out to

your c l ients the day af ter the Nat ional  Post art j -c1e came

out ?

cf ients.

A. I remember sending letters out to

I  don' t  know the date.

O. oh. I ' f l -  get you a copy of thaE. And

in that let ter,  d id you ever,  perhaps, ment ion !o your

clients the fact that you bought from the same place you

are now cal l ing fakes?

A. No, I  wouldn' t ,  I ,  we woufdn' t  reveaf

our source, normal ly-

O. No, I  mean, I  mean, Mr.  Robinson, I

mean, the art ic le says, you know, I ,  uh, th is,  th is auct ion

house is sel l ing fakes, You bought some. Do you tel l  your

cl ients,  "hey, I  found this new informat ion" ?

THE CoURT: A11 r ight,  we11, wait  a second.

Again, I am not sure how all this - tvlr.

Robinson is not a defendant in this act ion.

MR. OTAVNIK: No, no.

THE COURT:

rea1ly...

So the only questions tshat

MR. OTAVNIK: Is. . . .

THE COURT : ...1i sten...

MR. OTAVNIK: Yes.

THE COURT: ...to me, sir - that you can

rea1ly ask him in regard to,  perhaps, his
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opinion as to whether thj-s is a fake or not

a f ake. The question...

MR. OTAVNIK: Right.

THE CoURT : ...of what he did. and sending

le!tsers out, and.,.

MR. OTAVNIK: Yes.

THE COURT: . . .and his business pract ices,

hawing bought the other Morrisseaus that may

or may not be authentic j-s not an issue

bef ore me, So...

MR. OTAVNIK: So.. . .

THE CoIJRT: ...f et' s limit it...

MR. OTAVNIK: Yeah. sure.

THE COURT: ...like I lirnited...

MR. OTAVNIK: Sure.

THE CoURT: ...!he defendant...

MR. OTAVNIK: Sure.

THE CoURT : ...you are going to be l imited to

quest ions that are refevant.

MR. oTAVNIK: Q. So i f ,  yes,  yes.  So, in

effecc, Mr.  Robinson, you bought 28 fake painl ings, r ight?

A. Yes,

O. Okay, And you were an expert in

Norval 's work for years before that,  correct?

A. I  d idn' t ,  no,  I  d idn' t  say that.  I

think I was quite naiwe about, back ten years ago, how,

whether the paint ings were authent ic or not.  I  just

t rusted they were authent j -c.

a.  Did you ever hear of  a gent leman ca11ed,

um, Martin Humphries?

A, I 've heard the name, yes.

O. The name. And didn' t  he also wri le to



5

10

15

20

25

t

L49

D. Robinson -  cr-Ex.

your lawyer, or actualfy wrote to several , the Norval-

Morrisseau Heritage Committee and said, you know, I have

seen Mr. Robinson but paint ings of f  Kahn Auct ion, he's now

in the papers calling them fake, and do you remember what

your lawyer' s response was?

THE COURT: Again, I am not sure the

relevance.. . .

MR. OTAVNfK: Yeah.

THE COURT: No. No.

MR. OTAVNIK: Yes.

THE COURT: It is not relevant to the

quest ion of  th is part icular paint ing.

MR. oTAVNIK: Yes, okay. The fact  is,  Mr.

Robinson.. . .

THE COURT: No, no.

MR. OTAVNIK: Yeah, okay.

THE COURT: Let us get something...

MR. OTAVNIK: YES.

THE COURT: ...that is...

MR. OTAVNIK: YCS.

THE COURT: ...ref ewant . Not what . . . .

MR. oTAVNIK: Q. Yes. Mr.  Robinson, you've

been fooled 28 t imes, correct? You bought 28 fake

Morrisseaus that you admit to buying?

A. r was fooled three or four limes when,

the auct ions I  at tended, yes.

paint  ing?

O. Now, Mr.  Robinson, did you ever return a

A. Only one.

o onlv one? For how much was i t '  for?

A. I  don' t  rea11y remember,  I t  wasn' t  that

much money.
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THE COURT: Okay.. . .

MR. OTAVNIK: Q. I t 's  $250.00, wasn' t  i t?

THE COURT: A11 r ight .  You know what. . . .

MR. OTAVNIK: No, no, no, i t 's ,  iE 's -  go

ahead, Your Honour.

THE CoURT: No, i t  is  not relevant.

A. I !  was not a Morr isseau.

THE COIJRT : Aga j-n...

MR. OTAVNIK: Yes.

THE CoURT : ...what he relurned, did not

return...

MR. OTAVNIK: YES.

THE COURT: ...we are dealing...

MR. OTAVNIK: Yes.

THE COURT: ...with a particular painting...

MR. OTAVNIK: Yes.

THE COIJRT: ...that you are a11eging...

MR. OTAVNIK: Yes.

THE COURT: ...has been someho$r, the titl-e has

been...

MR. OTAVNIK: Yes.

THE CoURT: ...chal-lenged as being authentic,

and certain losses to you aE a resuft  of  i t .

So let us feave it...

MR. OTAVNIK: Yes.

THE COURT : ...at that .

MR. OTAVNIK: Yes.

THE COURT: Okay? This gentleman is not a

litigant in these proceedings, and you are

not going to continue,..

MR. OTAVNIK: Yes.

THE CoURT : ...going af ter him as !o...
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MR. OTAVNIK: Yes.

THE COURT: ..,what his practices were.

MR. OTAVNIK: Q. Yes. Yes. So, again,  how

do you know you are right this time when you already bought

28, you've been fooled 28 t imes, as you say?

A. I  d idn' t  say I  was fooled 28 t imes.

Rl r f

O. We1l, you bought, you bought...

A. . . .uh, I . . .

O . ...2 8 paint ings .

A.  . . . I  was fooled in L999, late 1999, ear ly

2OO'J- ,  2OOO , sorry,  yes ,  I  was f  ooled .

a.  The Potter.  .  .  .

A,  And I  learned, I  l iwed to regret that

deeply.

O. The Potter paint ings, did you ever,  uh,

bring them to Norval...

A. No.,.

O. . . .and ask him..  .  .

A. ...never . Never .

THE COURT: again, I am not sure the

rel-evance. I . . , .

MR. OTAVNIK: Yeah, wel- l - ,  I  mean, he.. . .

THE COURT: No, no. I ret 's  not,  1et 's ta lk

about---

MR. OTAVNIK: OkaY.

THE COURT: . . . th is Paint ing.

MR. OTAVNIK: Q. Okay. Okay. So, you

were, you were aware of the, um, the process inwolwed in

the Cu]tural Property Review Board, right?

A. Yes.

O. Would you say it is quite rigorous?
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A. I t  is also open to al- l -  k inds of . . .

O'  okay'

A. ...skulduggery.

O. so, for th is paint ing here, what is your

expert ise, you claj-m why i t 's  not a Morr isseau paint ing? I

mean, you've been fool-ed 28 t imes.. . .

THE COURT : A1l right , so we...

MR. oTAVNTK: okay, fair enough.

THE COURT: ...keep going over thaE . . . .

MR. oTAVNIK: Fair enough. Fair enough.

THE CoURT: You have asked him the question...

MR. OTAVNIK: Fair enough.

THE CoURT: ...what is his criteria...

MR. oTAVNIK: Fair enough.

THE COIJRT: ...and 1et him explain it.

MR. OTAVNIK: Q. Are you a handwriting

expert ?

A. No.

O. Did, when you did, you viewed the

paint ing, did you, you wiewed the paint . ing,-did you do any

nlinr-  =nr l r rc l i  <r"

A.  Paint  analysis?

O. We11, yes. . . .

A. The types of  paint?

O . Types of paint'..

A.  No.

O . ...age of the paint , anything f ike that ?

A. No. Didn' t  do any scient i f ic  tests.

O. No scient i f ic  tests a!  af l?

A. That 's r ight .

O. And all of your, your handwritj-ng

analysis is your own analysis,  that 's i t?
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A. Uh, yes.

O. And you have no, you have no, you are a,

you have no education in that? You are not qualified to

give an opinion on any handwriting? rf r submilled

handwri t ing analysis to you, uh. experts,  and you coufdn' !

do i t?

A. I am not a handwriting analysis expert,

no.

O. So what,  what in this report .  is actual

fact  besides your opinion?

A. I  thought the purpose of a report  is to

giwe you my opinion.

O. Wel l ,  uh,  no, i t 's  using, using fact  or ,

or a scient i f ic method. I f  I  were to get a handwri t ing

analysis expert ,  he'd say,  " I 'm educated in X, Y, z,  I  d id

tshis t l4)e of  an analysis,  I  am qual i f ied."  But yoursel f ,

you're not,  qual i f ied to give a handwri t ing analysis,  is

that correct?

A. I  st i l1 hawe the r iqht to do so i f  I

wish.

O. Didn' t  say that.

A. I .  uh, wi th regard to tshe handwri t ing

analysis,  f  looked at the in i t ia ls,  for example, and they

were so, so blatant ly di f ferent f rom authent ic pieces of

Norval  Morr isseau's handwri t ing that you didn' t  need !o be

an expert to - anyone in this courtroom coufd compare them

and doesn' t  have to be an expert  to ident i fy that those,

those sj-gnatures are completely di f ferent,

O. Mr. Robinson, did you hawe a

conversalion with Donna Shea at lhe auctsion, ever?

A. I  may have. I  don' !  remenlcer i t .

0.  She test i f ied that she remembers you,



10

15

20

L54

D, Robinson -  Cr-Ex.

uh, not,  not at  al l -? You don' t  remember any conversat ions

at al l?

A. No.

O. Okay. Then why did you, why did you

cooperate with the Nal iona1 Post wi th respect to the

art ic le?

THE COIIRT: Aff  r ight .  I . . . .

MR. OTAVNIK: Okay. Fair enough.

THE COURT: Again,  s i r ,  i t  is  now 2:30.

MR. OTAVNIK: Fair enough.

THE COURT: We are going no later than 4:30.

If we do not...

MR. OTAVNIK: I understand.

THE CoURT: ...f inish today, we will . . . .

MR, OTAVNIK: f  understand.

THE CoURT: We1I,  let  me f in ish, s i r .

MR. OTAVNIK: I understand.

THE CoURT: We will not get back, probably,

until , what is it, probably not until May

some t ime. So i t  is not going to be in

anybody's interest to,  sort  of ,  have a

hiatus of a couple of months before we...

MR. OTAVNIK: I understand.

THE COURT : ...get back . So let' s Lry to

ensure tha! we keep relewant and to the

poinC .

MR. OTAVNIK: Okay. ,Just giwe me a second.

May I  have a two minute recess? No, I 'm

okay. I 'm okay...

THE COURT : Af f right , 1et' s 9o...

MR, OTAVNIK: ...Your Honour, I'm okay.

THE COURT: . . . let '  s f  in ish up with this
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wiEness, and then maybe we wj-1l take a short

break.

MR. OTAVNIK: Q. Have you posted anything

on your Twit .Eer account about Mr.  Sincfair?

A. on which accounE?

O. Uh, Twit ter.  You closed your blog

down,. . .

A. I  don' t  fo l Iow ewery day, but. . ,

O. okay, fa ir  enough.

A. ...we may hawe.

O. .fus! one second, Your Honour. You

mentioned that you started buying the paj-ntings because you

thought, uh, Joe Mcleod was buying them, correct?

A. That was one of the reasons.

O. Right . And ,Joe MclJeod testif ied loday

that, in his opinion, it was an authentj-c Norval

Morr isseau, r ight?

A. Yes.

MR. OTAVNIK: Okay. No more quest ions.

THE COURT: Any other questj-ons of this

wi tnes s...

MR. SINCLAIR: Um.. . .

THE COURT: Which arise ouL of his

questions... Nothing...

MR. SINCLAIR; I  see.

THE COURT: ...new. Okay?

RE - EXA!{II{ATION BY MR. SINCL,AIR:

MR. SINCLAIR: O. Yeah. Um, how much is

the subject painting wort.h in your estimation as a thing?

A. 5200.00.

O. With regard to the. NovvaT Motrisseau:
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TraveTs to the House of Invention book that was, uh,

brought up here, are any of those pictures that he was

showing you anything remotely like the Randy Potter Auction

pictures and the subject painting that came from Randy

Polter Auct ions?

A. No, I ,  they are -  I  caf f  the type of

paint ing we are talk ing about here I  ca1l ,  in Ehe cfass of

factory-t)pe fakes as opposed to fakes that are quite

authent ic,  uh, authent ic looking.

O. Yes.

A. And i f  some of these paint ings in the

book are fake they are very authentj-c looking and

completefy di f feren!,  no comparison whatsoewer,  to the,

what I call the factory-style fakes that are so prevalent

in the marke!.

O. Right.  Meaning the 3,000 paint ings that

you menlioned?

A. Three-thousand, yes.

O. Yes. okay. Uh, you brought up the

Norval Morrisseau Heritage Society, would you tel1 the

court  who the Norwal Morr isseau.. . .

THE CoURT: A11 r ight.  .  .  .

MR. oTAVNIK: This isn' t  going to work,

yeah.. . .

THE COURT: Yes. Okay, i t  is  not relevant.

MR. SINCL.,AIR: It is wery relevant .

THE COURT: No, i t  is  not relewant.

MR. SINCLAIR: Do you know who they are,

s i r?

THE CoURT: I t 's  not relevant.  I  do not

care who they are. I! is not relevant to

wha! I have to decide today. I! may be

15
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refevant in the art ist ic world,  but i t  is

not relevant to me making a decision as to

whether you, there is any l iabi l i ty in this

case. so, next quest ion.

MR. SINCLAIR: Okay, you have limited me

^-^. i -

THE COURT: Okay, you can step down, sir.

How many more witnesses, just  yoursel f ,  Mr.

S inc la ir?

MR. SINCLAIR: Uh.. . .

THE COURT: Or is there anot.her, another

witness? I  can' t  remefi iber.

MR. SINCLAIR: No, i t 's .  .  .  .

THE COURT: Just you? Okay, 1et 's take a

f iwe minute recess, and we wi l l

CL.,ERK OF THE COIJRT : A11 rise, please .

MR . SINCL.,AIR : Uh, Your Honour?

Tl{E COURT: Yes, sir?

MR. SINCLAIR: You said i t  would be two

months? Don't we have t.his court for

tomorro!,/?

THE COURT: I am not here lomorrow, sir.

MR. OTAVNIK: I 'm not aware of  i t  being

Eomorrow. . . .

MR. SINCLAIR: But we were l isted for a two

to three day tr ia l  .  I f  hawen't  had a chance

!^ L^- i  6 
'n- .L9 r 's : j fu rL 'J, . . .

THE COURT: I  do not,  we1l,  s i r ,  you may

hawe been listed for two days...

MR. OTAVNIK: Wel1,  I . . . .

THE CoURT: ...I am not sitting tomorrow.
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There is some other judge sitting and there

is di f ferent cases being heard. Okay?

MR. SINCLAIR: Okay. When wil-l- I hawe a

chance to cal l  th is br ief ,  then, Your

Honour?

THE COURT: When you get in the witness box.

MR. SINCLAIR: Okay.

RECESS

UPON RESUMING:

THE COURT: Mr.  Sinclair ,  do you want to

come !o the wi tness box, please?

RITCHIE SIIICLAIR - SWORII

EVIDEIICE IN-CIIIEF BY MR. SINCLAIR:

THE COURT: Al-1 right, what would you like

to te1l  me, Mr.  Sincl-air?

A. I 'm sorry Your Honour?

THE CoIJRT: What. would you like to tel1 me?

A. uh, I am a graduate of cornmerciaf Art at

George Brown Co1lege, 7979. I .  Norval  Morr isseau put an

advert isement in the newspaper seeking his prot6g6 i rL t979,

the summer of. I responded to lhat advertisement. I was

the 28th person interviewed personally by Norwal Morrisseau

and he took me on as an apprentice at that time. I painted

with him from 1979 unt i l -  he was no longer capabfe of

paint j-ng. r believe the f ast time r painted vrith him i'ras

in 1999. r  painted hundreds of backgrounds, wash

backgrounds for Norval  Morr isseau's paint ings, himseff .

THE COURT: I do not know what you mean,

"wash backgrounds . "
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A. As his apprent ice I ,  I  would. . . .

THE COURT: What is a wash background?

A. I t  is  a,  l ike,  c louds, or underwater,

you know, environmentaf, three-dimensional t]4)e of

environment, and then Norwal Morrisseau would, he liked

these because they would make special  paint ings for him.

Like, then he could develop on i t ,  and help him with his

wj-s ion. Um, with regard to -  Norval  Morr isseau author ized

me in 1994 to leach sLudents and chifdren, and he sj-gned

that author izat ion. In L997 at the McMichael Gaffery.  that

bear dance ceremony that Mr. Robinson mentioned, that was

my ini t iat ion for taking responsibi l i ty for the

cont inuat ion of  the Woodland School of  Art ,  which is a

school of  art  lhat Norval-  Morr isgeau created himself .  In

ot.her words, the sty le of  art  that Morr isseau created

didn' t  exis!  before he created i t .  um, there are hundreds

of nat iwe art ists that have been spawned from, from this,

and I  am one of them. I  mixed his paints for years.  Um, I

know the smaf l-est details about what he does, but the most

indicatiwe thing in the paintj-ngs that I have identified as

fakes are things that he woufd never do, that is what

real ly shows i t .

THE COURT: Such as?

A. wel l - ,  tshe subject  matter.  Pr imari1y. . . .

THE COURT: Well, l-et us talk about tshe, the

painting being in question that. you...

A.  Yeah.

THE COURT: ...c]-aim is a f ake. What, !'rhat,

and I do not reme ber what exhibi-t number is

that...

A.  wel f ,  f i rs!  of  af f .  .  .  .

THE COURT: ...what exhibit number is that?
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MR. OTAVNIK: Exhibi t ,  uh, f iwe, Your

Honour.

THE CoURT: So, part icular ly -  i f  I  can f ind

i-t here .

A. Okay. The, the f i rst  and most obvious

thing, which lvtr .  Robj-nson ment ioned, is that these

paint ings. you can tel1 a!  a glance from 100 yards that

they are not his.  and i t  is because of the layout of  the

subject matter in part icular,  Every form, ewery l ine in,

in Lhis picture,  in part icular,  f i rst  of  a l l ,  i t 's  a

,Jesuj- t ,  held up as a rel ig ious paint ing, you know, and

though Norval has, has done his share of them, of the grea!

f igures, , fesus, Mother Mary, you know, this idea of,  of

these 'Jesui t  paint ings, there's l ike 20 of  them that are

al l  fake that I  hawe personal ly wi tnessed myself .

These leardrop, Norvaf Morrisseau wrote about these

teardrop shaped birds that you can see here. I mean, they

show no composit ion. See, i t 's  the weakness in composit ion

that 's the f i rst  and most tel l ing sign. Then, we could go

on and on with regard to detai ls of  colour,  the use of th is

grey, for example, and you'd be hard pressed to f ind any

Morr isseau with f loat ing rocks, which is standard of  t .he

2,000 odd pieces that I  consider to be fake that I

wi tnessed, probably 90 per cent of  them take place

underground. They are like creatures feasting on people.

They tend to be dark, they tend to be grey.

This is a bi t  more colourfuf  than some of them, but in,  I

mean -  1et me te11 you wha! f i rst  set me offz L979 I  walked

into Heffel 's Gal lery and, I  mean, what was i t ,  2005, I

walk intso Heffel 's Gal lery,  af ter being at  tshe Nat ionaf

callery show accompanying Norval , and there's a bunch of

paint ings in there, al l  fake, and on Ehe back of  a bunch of



10

'15

tb_t

R.  Sincfair  -  In-Ch.

tshese is "1979" and "1980." And, and even though, you

know, i t ,  ear l j -er on I  thought,  before r  studied a bi t  more

about the older pictures of  Norval  ,  rcause they claimed al l

these pictures were before my t ime, ear ly 70s, mid-70s and

that,  so I  d idn' t  make a big deal about them. I  knew about

the fakes or whatever, but what was I going to do about

tshem? I just paint ducks. You know? And, but anyhow, I

walk into Heffef 's,  and there is these pictures and they

say, "1979" and "1980."  My job,  I  was paid to stretch and

put canvasses away during that time. And none of lhose are

remotely f ike what he was doing. He was l ike,  he was, he

is a stupendous art j -st .  I t  is  embarrassing what t .hese

people have done. I mean, I woufd suggest lhat Don

Robinson's expert  report  there, that is the work of  months

of ef fort .  I t  is  very par l icular ized and, for one thing,

j-f you flip this paper, painting over - would you like to

show the judge your painting, Mr. otavrrik?

MR. oTAVNIK: I hawe a few questions before

that,  Mr.  Sinclair .

THE COURT: We1l,  s i r . . . .

A.  Um, anyhow, on the back of  his paint ing,

wri t ten in,  in black paint  that 's,  that 's not properly

l iquef j -ed, we caf1 i t ,  "dry brush, "  the mass of these

forger ies.  including this one. hawe been signed on the back

j-n paint  wi th a fraudulent Morr isseau name, usual ly a

title. often a copyright symbol . You know, sometsimes

they'11 wri te his actual  name in Engl ish on the front,  and,

as wel l ,  in other words, they scream outs,  "pfease bel iewe

I 'm a Morr isseau."  But in th is case, for  example.  i t 's

painted on the back with this s ignature. In al-1 the years

I have known Norval , he would never do that. First of all,

the f i rst  th ing on the l - ist  for me, as a paincer,  was make
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sure that the black paint  was t .wice as l iquef ied as any

otsher col-our,  because that '  s the cofour tha! he uses to do

the bfack l ines that create the stained-glass ef fect .  So,

if you wanted, if someone were buying a Norval Morrisseau

paint ing and I  didn' t  have a chance to see i t  or whatever,

and they asked me for my opi-nion, I would ask them, "was it

painted in black dry-brush on the back of  th is thing?

'Cause i f  lhere was, i t 's  a fake."  Now, of  course, I

d idn' t  see that.  When I  saw this picture on the internet,

r  d idn' !  know, as Mr.  otavnik has said,  I  d idn' t  know he

had owned i t .  In fact ,  on purpose, I  d idn' t  ident i fy the

owners of  the pj-ctures. When I  put these fakes up I  just

cal led them " infer ior counterfei t  Morr isseau nuftber one,

number two, number three, "  because, real ly,  I  d idn' t  know

who knew what. A11 I knew was those were fakes because I

was there.

And, and so, I  d idn' t  know who was doing this or how, and,

you know, Norval  t r ied to protect me. He didn' t ,  he knew I

would get rea11y upset about this. I went to. when I even

went to the National Gallery he stayed at my place and,

f ike,  you know. a couple of  t imes, j -n the midst of  af f  th is

controversy, but he didn' t  want me being inwolwed in this.

And, because he knows me, and that I woufd do something

about i t .  And, and so, out of  concern, not want ing to hurt

anybody, Mr. Otavnik or anybody that could have, you know.

bought these painLings without knowing belter, I put up

images of these paint ings and made clear that,  in my

opinion, that each of these were fakes. And I  did i t

because r  teach in schoofs.  They are, th is is an organized

group of about 50 people who work Eogether to se11 these

fake paintings, and they have programs going inlo the

schools to,  l i teraf ly,  br inging these underground, feast ing

15
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creatures in to teach chi ldren. Norval-  Morr isseau painEed

1ove. His theme was lowe. His theme was upl i fc ing. His

theme vras I ight,  i t  was beauty.  I t 's  the opposi te,  L80

degrees, you know.

THE COURT: Al I  r ight.

A. Now, if that were a real Norval

Morr isseau paint ing, th is piece here, i t 's  about this big,

we're ta lk ing about $10,000.00 is.  you know, that 's a

minimum. Now, his market walue has been held back, you

know? And Norvaf Morrisseau actual-l-y died because he -

wel l  not,  you know, he had Parkinson's for,  for a long

t ime. But he came to Toronto to defend himself ,  to appear

in this very court  wi th this wery plaint i f f  and stand up

and say these, you know, " I  said this to Hef fel- 's,  I  said

that lhese were fakes lhey were sel l ing there. . . . "

THE COURT: A1l r ight,  wel l ,  he is not here,

unfortunately,  to cross-examine. So.. . .

A.  Welf  he. . . .

THE COURT: No. no. So I ,  you cannot tel l

me what he said. okay, you have told me

about the paintings. Tell me about your

defendant. 's c laim.

A. Oh.

THE COURT: What is the - what are you

claiming is the basis of  your defendant 's

cl  a im?

^ 
rIL

THE COIJRT: No, wi thout going -  no,  just . . . .

A.  Your Honour,  I  just  have, I  woufd f ike

to get my br ief  and at least give this to you, We can go

into i t .

THE COURT: We1I,  wiLh, te11.. .
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MR. OTAVNIK: I t 's .  .  .  .

THE CoURT : ...me the evidence, I do not want

to know - f i rst  of  al l ,  what is the basis?

Are you claimi-ng harasEment?

A. Uh, you know, Your Honour, I am not done

with speaking about my history with Norval Morrisseau, my

background with regard to this issue and that painting, and

al l  of  the di f ferent aspects that come in here. This j -s a

very...

THE COURT: Okay, hold on.. . .

A. ...very important case. This is not

something to get done as guickly as possibIe,..

THE COURT: Okay. No, no...

A. ...and get out of here .

THE COURT: . . .no, s i r .  Okay, the quest ion

j-s,  I  am not here, necessar i ly,  I  do not see

i t  based on the pleadings, that I  am here to

make a finding of whether this is or is not

a fake.

A. A f  ake.

THE COURT: And even if I was, my finding

would only be for the purpose of this

lawsuit, and it woul-d not bind the rest of

the world. So, you know, people would not

come and say, "we11, .fustice codfrey says

i t 's  a fake, tsherefore,  ergo. i t  is  a fake, "

or i f  I  said i t  is  authent ic,  "ergo, i t  is

authentic . "

A. I  understand that.

THE COURT: any finding I would be, even if

I was prepared to make a definite finding,

woufd be just  for the purpose of th is
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action. So its does not sol-ve anything by,

you know, going on and on and on about

whether this is a fake or is not a fake, and

what is the proof, and vrhat is not the

proof.  r  do not see that as,  necessar i ly,

the issue.

A. Ah.

THE COURT: You have been sued on

negligence, that you hawe made some

negligenE statement which has harmed the

plainEif f .  You have giwen me the reasons

why you think it is a fake, that. is all I

have to hear. okay? Now, if you want to

te1l me the basis why you hawe issued a

claim against the pfaint i f f ,  you can teI l  me

that now. You do not have to get me the

whole br ief  as to -  l ike,  f rom my

understanding, you are suing on harassment,

on some form of harassment, and I do not

know if you mean harassment, this fawsuit

being harassment,  or something outside the

fawsuit  .

A. I  see. So what,  what are you going to

decide? And i f  you are not,  I  d idn' t  expect when I  walked

in here you were going to decide it was a fake or it was a

*^^1 
-- .1 -r . i  - -!  eqr Paf rrLf  l rv. . .

THE COURT: Wel l ,  for . . . .

A, ...but on the preponderance of proof . . . .

THE COURT: I can...

A.  You know., . .

THE CoURT: ...if I thought it was important

for me to make a finding whether it is a
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fake or not a fake, I would make it for the

purpose of the case. I am no! sure' l-n my

own mind, that, at this moment, that that is

the real  issue I  have to decide'

A. M'hm.

THE CoURT: I think Lhe real issue, based on

the way the pleadings have been drafEed by

the plaint i f f ,  I  have to decide whether you

made a negligent misrepresentation in your

blog or Your websi te '

A.  M'hm.

THE COURT: That is totaf l-y different from

whether i t  is  or  i t  isn ' t  a fake'

A. Wel l ,  the,  i t  is '  "  '

THE COURT: No.. . .

A' Considering that the representsation was

about it being a fake, I think that is a wery important

issue.

THE COURT: No, whetsher you had reasonable

grounds !o make those representations .

A. Right.

THE COURT: Not - so the fact tha! you may

hawe reasonable grounds to make them or not

make them is a quest ion of  negl igence'  i t

doesn' t  have anything, necessar i ly,  to do

with the quesEion of whether Your

representations being reasonable, determines

that i t  is  a fake or not a fake. That is

not the issue though. I do not think I have

to determine that .

A.  WeII .  lhere are. . . .

THE CoURT: So, real ly,  f  do not real ly wan!
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to hear anything else on the question,

because l ike you said,  we coufd be here for,

for perhaps days going over the question of

whether i t  is  a fake or not.  And I  wi l l

teff you right now, even if that was my,

ewen if that was my obligation to make that

fj-nding, you are not going to have anybody

in the outside world going to be relying on

my interpretat ion...

A. oh, I  am not expect ing that,  s i r .

THE COURT: ...as beinq...

THE COIJRT: . . . the foundat ion.. . .

A. ...just expecting you to understand that I

hawe spoken honestly...

THE COURT: No, no.. . .

A. ...and why I have spoken honestly.

THE COURT: Okay, wel l  you hawe.. . .

^ - . i  - l^L 
| -^ L- i - -  | .L. i  ^f I .  r  l lcrvc d r-LgrrL L\J rJrrrry LrrrD.

THE COIJRT: You have, , , ,

A. I have spent a year...

THE COURT: Sir . . . .

A. ...and a hal-f...

THE CoURT: Sir, you hawe told...

A. . . .of  duress .

THE COURT: ...me the reasons why you beliewe

it  to be a fake.

A. I  to ld you some of lhe reasons.

THE CoURT: Okay, well I think f have heard

enough of the reasons. I do not have to

hear...

A. Okay.
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THE CoURT: ...you know, if there is 100

reasons, I  do not hawe to hear al l  100. I

think I have heard, generally, an

explanat j-on of why. . . .

A. Do you know why, then, can I ask you a

.nraef i r \ i l?

THE COURT: No, no. I am not here to answer

quesl ions. I  am here to decide the issue.

I have heard what you hawe had to say, I

think I hawe heard enough on that point.

okay? So the question I am asking you now

is, what else do you want to teff me in

regard to your defendant's claim? Again...

A. okay.

THE CoURT: ...if you want to come back...

THE CoURT: . . .another day, s i r ,  feel  f ree. I

do not think it j-s going to be to anybody's

advantage, you know, doing this another day

or two days. Look...

A. I  hawe. .  .  ,

THE CoURT: ...I am paid to sit here whether I

l is ten to you or I  f isten to somebody e1se.

A. Yes.

THE COURT: I t  does not bother me.

A. Yeah . Then let ' s..,

THE COURT: My experience...

A. ...do it .

THE COURT: ...tef f s me, I only hawe to hear

so much informat ion. . . .

A. To know wha! you need to know.

THE CoURT: To know $tha! I...
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A. I  understand.

THE COURT: ...need to know.

A. Can I  st j - f f  pass out,  I  have a copy for

the plainEif f .  Uh, the br ief  is wi th regard to onus and my

defendant 's c la im.

THE COURT: No, that is - we wiff do that

l-ater. That brief is final argument as to

what the law is as to where onus is and

things l ike that.

A. I  see.

THE CoURT: I onlv want to hear the ewidence

to suggest tfry yor., think you have a

defendant 's c laim againsL him for

harassment, or whatever your - so...

A. okay.

THE COURT: ...you should be able to tell me

that of f  the Cop of your head.

A. I  can.

THE COURT: A1l  r ight ,  so fe! 's  hear i t .

A.  Exhibi t  A of  my defendanE's c la im.. . .

THE COURT : L.,et me j ust f ind your

defendant 's cfaim.

A. Do you mind if I grab my copy too?

THE COURT: Go get your copy, sir. A1f

r ight.  I  have got a copy of that.

A. Um, lhe websi te,  morr isseau. com, where

the al leged slander of  t i t le t .ook place was only made

avai fable to the publ ic wi th fake paint ings on i t . . . .

THE COURT: Wai- t  a second, morr isseau.com is

whose websi te?

A. That '  s the websi te we're talk inq about

today, s i r .
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THE COURT: Is that your, your website?

CL.,ERK oF THE COURT: Was that a "ves" sir?

You have to answer. . . .

A.  I t 's  a nyes."  Yes.

THE CoURT: what about that website then?

A. That it was only in - I had an art show

in Yorkwille Toronto in September, t.hrough September to

october, and as was mentioned a few doors down from Mr.

Mcleod's ga11ery,  and, um, people were coming in,  many

people,  asking me abouts the fake issue. I  got interwiewed

for my own art show severaf times, and in the interwiew r

was, the question was asked about that issue and I sai-d a

few things. I  got some, the let ters af ter putt ing up

pictures from mult ip le part ies that were sel l ing these

paintings. saying, you know, take tshem down or we'l-l- sue

you, and I  was, on November 213t sued by six plaint i f fs for

$17,000,000.00. My defence was.. . .

THE COURT: Okay, wel1,  that is not

something r am dealing with...

A. Okay.

THE CoURT: ...or i! has been deaf t with.

because...

A. The, the reason...

THE CoURT: We are deal ing. . . .

A. ...I bring this up...

I  do not. . , ,THE COURT:

A. . . .s i r ,  is ,  is  lhe plaint i f f ,  h imsel f ,  in

fiwe affidavits that were submitted in this lawsuit was the

person who told each person that sued me to go get me. And

that 's been admit ted in these sworn af f idavi ts by these

various plaint  j - f  f  s.

THE COIJRT: So, how do.
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A. Exhibi t  A. . . .

THE CoURT: We1I,  wait  a second, How am I

sat isf ied that he told these f iwe people

that that is what he told them? They are

not here to tel l  me that.

A. No, they are not here to tel l  you that.

THE COIJRT: Al l  r ight ,  so. . . .

A.  But i t 's  been, i t 's  in the Ottawa

r' i t - i 'an T 
^.n

THE COURT: No, the Ottawa...

A. ...produce that f or you .

THE COURT: . . .Ci t izen is. . . .

A. A newspaPer.

THE CoURT: We11, newspapers are not the

source of  . . . .

A.  WeI1, I  am here tel l ing the truth.  so I

am telling you, I hawe fiwe affidavits sworn by these

people.

THE COURT: Well, you have go! lhem here?

A. Uh, I might hawe a couple of them.

THE COURT: Have you giwen hirr-..

A. I t '  s another case.. .

THE COURT : ...a coPY?

A. ...you see, you don't want to hear this

THE COURT: We11, no, no...

A.  . . .but ,  You know.. . .

THE COURT: ...so, what do you mean there is

another. . . .

A. th is is,  these aff idawits were from, not

fnr l.hi < .!,acc 'rhey were for another case thac ,Joe Otawnik

L was,. . .

25
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THE COURT: Then I cannot hear that...

A.  A11 r ight .

THE COURT: ...other case. You can, but . . . .

A.  Right.

THE COURT: But. . . .

A. But newertheless, Mr,  Otawnik,  th is man

and, to begin wi th.  So we're, , . .

THE COURT: Okay.

A. I 'm try ing to tsel l  you something very

THE COURT: I  know..  -  -

A. ...about what. . . .

THE COURT: But L. .  -
a Tha\ ' ,  r^a a.6 ' l  :  l -  a. l

THE COURT: But. . . .

A. . . . the, they'  re locked .

THE COIJRT: Sir, I am not suggesting that

what you are telling me is incorrect, or

perhaps they are related, but I am saying,

has he seen these aff idavi ts that you are

alleging that' some of you have that, has he

seen those bef ore...

A. Absolutely.

THE COURT: ...today? No, have you given them

saying, "I am going to be relyj-ng on chese

today, on lhe day - that is my intention, to

rely on these aff idavi ts"? Because i f  you

don' t ,  then he cannot cross-examine on the

aff idavi t .

A.  Wel1,  anyhow.. . .

THE COURT: Because some people are not

here. If he knows they are comj-ng, then he
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has the opt ion to say, "you know what,"  i f

he is rely ing on their  statements,  then he

may say, " I  want !o cross-examine those

people on the af f idavi ts chey have sworn."

You can' t  just  come in and say, "wel l - ,  I

have goE an affidawit," and he does noE have

a chance to cross-examine the person i f  he

wishes to.  I  mean, I  th ink this is a

problem with both of you. You have, you

know, you are both self - represented, and

neither of you have necessarily followed the

str ict  requirements of  the procedure of  the

A. In my actual experience, the procedure

of tshis court is that rufes are broken...

THE COURT: Weff .  .  .  .

A. ...f ef t and right...

THE COURT: Wel] .  .  .  .

A.  . . .and I 'm, I  wasn' t . . .

THE COURT: WeI] ,  that  may be.. . .

A. ...the breaker, I vras f ollowing it to the

f etter...

THE COURT: WC1l.  .  .  .

A. ...you know, . . .

THE COURT: I  am - s i r . . . .

A.  But,  but I  can' t  bef ieve what 's gone on

here.

THE COURT: Certain judges may be willing to

forgo certain formal i t ies.  rn this

part icular case, presumably,  these

affidawits you want to rely on are crucial

evidence. And i f  they are crucial  ewidence,

'15
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then they have got to be serwed ahead of

time. And if they are not served. then he

is prejudiced, and he can'L cross-examine.

And if...

A.  Okay.

THE COURT: . . .and i f  i t  is  a crucial  th ing,

that i t  is  not owerlooked,

A. Anyhow, j - t  is not,  i t  is  not crucial  .  I

am try ing to make a point  wi th regard to Mr. . , .

THE COURT: Wel l - ,  i f  iE is no! cruciaf ,  then

I am not even sure why it is mentioned.

A. The aff idawits aren' t  crucial  .  The

point  is crucial  .

THE COURT: Wel l  then. .  .  .

A.  Al- l -  you, al l  you need to do is just

l isten to my story and let  me, l ike,  do i t .

THE COURT: But s ir ,  I  am tef f ing you, I  am

not going to give any wej-ght to what you say

people told you unless r have an affidawit

that is admissible.  As.. .

A. And you're no!. . ,

THE COURT: ...to what lhey told you.

A. ...working tomorrow, though, right?

THE COURT: Wel1,  s i r ,  you know what. . . .

A. There is a problem here. How can you

make a two day trial , and r have a different judge

tomorrow?

THE COURT: Well, you do not hawe a

di f ferent judge tomorrow. I  am going to

remain sej-zed of the case. The probfem - r

don' t  know i f  th is is two separate. , . .

A. This is a huge issue, Judge.
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THE COURT: Al l  r ight ,  just . . . .

A. This is not something to make any

THE COURT : Sir, I am not...

A. . . . than i t  is.

THE CoURT: ...trying to make light of the

issue. Let me just ,  f i rs!  of  af f ,  seej-ng -

okay, somebody said lwo !o three days, r see

thats.  General ly speaking, I  have to tel f

you, as a rule, we do not set things down

for two to three days, the big reason being

that qui te of ten people ei ther sett le or

they have reason to adjourn, and if we set a

three day trial- and for some reason it

adjourns, lh is courts s i ts empty for three

A. I am okay...

THE COURT: okay, so we do not al low that.

A. ...with adjourning my claim untif you come

back on. on one basis:  I  would l - ike Eo get an order for

discfosure of  the IP addresses where the defamation took

place, th is is,  for my defendant 's c laim. And I  woufd be

ouite f ine...

THE COURT: Wel l  I ,  s i r . . .

I 
- . .1 

Ll-  ^ . :  ! ! .1 
--  

+L,A.  . . .WaEn SLCEang Lnere .

THE COURT: ...if you want, you are going to

hawe to make a particular motion to the

court that aflows him an opportunity to

respond.,.

A. Absolutely.

THE CoIJRT: ...without - if you want to, if

you want to hofd your defendant 's cfaim off
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to another day, tshat is f ine, because the

way, it sounds like you want to present your

defendant 's c laim, I  am not sure we are

going to f in ish today.

A. I  th ink that woufd be a wise idea. I

th ink i f  we focus, i t 's  confusing to focus on, and try to

f in ish up. See, thj-s one paint ing we're talk ing about here

represenE s...

THE CoURT: A11 r ight ,  wel l ,  lhen fet 's . . . .

A, ...represents thousands of paintings and

many litt1e peopl-e whose money is going out the door the

wrong way, I t 's  a very important issue. And then other

issue is, why am I being harassed and ewerybody else who is

direct ly connected with Morr isseau? So that 's a big

quest ion. I t 's  not a,  there are many, many things that

lead up to that,  and f  know this is Smal l  Claims Court ,  I

know I am not going to walk out of here vrith a fake or

authent ic judgment,  and probably not $10,000.00 for his

defamation, you know, but at feast thj-s has to come to the

surface at some point ,  I  can' t  keep attending setst fement

conferences, gett ing assaulted in your courtroom. You

know, this is,  th is is a big issue. So I  woufd f ike to

THE CoURT: Okay, just  one.. . .

A. . . . I  woufd l ike to just  go through my

defendant 's c1aim. I  f i led mult ip le documents. . .

THE COURT: we11...

A. ...with regard to it .

THE CoURT: ...just one moment. Do you hawe

any object ion to deal ing just  wJ-th your

claim today, and then...

MR. OTAVNIK: No, yeah, I  th ink that 's. . . .
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THE COIJRT: ...because f have some cruest.ion

of,  pardon?

MR. OTAVNIK: Yes, I  agree with you, Your

Honour. Yes, I have no, I have no

obj ect  ion .

THE COURT: Al l  r ight .  So let 's  just  f in ish

off  the plaint i f f 's  c la im, and i f

MR. OTAVNIK: Thank you.

THE COURT: Wel l ,  and then, I ' f l  see i f  I

can issue a j  udgment on today's c laim, and

then...

A.  That would be.. . .

THE COURT : ...we can set a date to come back

another day for yours .

A. Thank you wery much.

THE COURT: A11 right. So do you want to

say anythi-ng else in regard to, , . ,

A.  I 'd just  l ike to say one thing: I  d id

al f  th is as a pubf ic service, l -00 per cent.  I 've never

made a penny off  morr isseau,com. I  am protect ing my great

and noble fr iend's work,  hj-s legacy, which is t remendous,

and, and because I  am not in business, my att i tude ls such.

THE COURT: A11 rj-ght. Any questions you

want to ask?

CROSS. EXA!.IINATION BY !IR. OTA\INIK:

MR. OTAVNIK: Q. Yes, s i r .  Hopeful ly we'11

get done today. So, Mr.  Sinclaj-r ,  in addi t ion to the

paint ing, the subject of  th is sui t ,  how many paint ings have

vou l-abef f ed fake?

THE COURT: How manv whal?
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MR. OTAVNIK: Q. Paintings have you

fabeffed fake? In,  in totaf i ty,  in your websi te,  including

my painting, how many have you labe1led fake?

A. I  bef iewe 1, 0l-8 .

A. And those would be ones in the

Smithsonian Inst i tut ion, r ight?

A. what?

O. The paint ings that,  some of the

paintings you have labelled fake on your website are in the

Smithsonian Inst i tut ion,

A. Um, they may be.

O. No, they are.

THE COURT: Okay, weI l ,  no, s i r .

MR. OTAVNIK: OkaY.

THE COIJRT: Do you...

MR. OTAVNIK: Okay.

THE COIJRT: ...know if...

MR. OTAVNIK: Okay.

THE COURT: ...!hey are Mr. Sinclair? Do you

know if they are?

A. Uh, I  bel ieve there is a couple that are

in the Smi-thsonian.

THE COURT: Okay.

A. Yeah.

MR. oTAVNIK: Q. And how about the, uh,

Frank ,fones ,fr. Museum of Art in okalahoma? Labelled as

fake also in your websi te?

A. I  bel ieve so.

O. You beliewe so, or you know so? I can

go to the record, Mr.  Sincfair .  or,  is i t  fake?

A. I t '  s  fake.

O. I t 's  fake. And, um, now, le! 's  go !o
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the continent of Europe now. Haven't you called Ehe same

painting in the callery of the Netherlands both an inferj-or

pr int  and also a genuine or iginal?

A. Are we talking about a Morrisseau

nli  nr-  i  na?

O. Yes, sr-r .

A. Are we talking about a Richard Bedwash

h-inf in-"

O.  No, we're not,  s i r .

A.  I  don' t  know.

O. Let 's just  get  a copy of  that  p icture.

I 'm into,  Your Honour,  uh, December 17th mot ion mater ial-s.

Is that f rom your websi te,  Mr.  Sinclair?

A. Uh, yes.  I t  says,  " inf  er ior  pr int . . .

O. Right.

A. ...number lwo . "

O. Numlcer three.

A. okay, sorry,  I .  .  .  .

O. And then, on the next page.. . .

A. I t  says, "authent ic Morr isseau."

a.  ThaL's the.  .  .  .

A.  what is the date on these?

O. Uh, i t 's  the same paint ing,  Mr.

Sinclair .

A. What i-s lhe date on these?

O. There is no date,  Mr.  Sinclair ,  there is

just .  .  .  .

A.  See, they're di f ferent t imes and, you

know, anything that comes out of that NeEherlands..,

^ 
veah '

A. . . .gal lery is suspect to. . .

o.  oh.
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A. . . .begin with.  The, there are f  akes of

printE that they...

O. okay.

A. ...are producing now.

O. So you, you.. . .

A.  That 's,  that 's an authent ic Morr isseau

picture.

O. Yeah, okay. A11 r ight.

A. The image is real ,  the pr int  is not.

O. okay, okay. AIId now turning to Canada,

have you ca11ed any paintings in the Winnipeg Art callery

fake?

A. I  don' t  know. I 've never been there.

O. wel l  1et 's,  let 's  go to there,  Mr.

Sinclai-r .

THE CoURT: Al l  r ight .  Let  us. . . .

MR. OTAVNIK: Wel l  I . . . .

THE COURT: I mean, I am not sure why we

have to go,, . .

MR. OTAVNIK: Okay, I ,  okay, for ,  for . . . .

THE COURT: I think you have made the point...

MR. OTAVNIK: Okay.

THE COURT: ...that perhaps he has called

certain gaf lery...

MR. oTAVNIK: Yeah. Yeah.

THE CoURT: ...pictures f ake.

MR. OTAVNIK: I '11,  I ' l - I  get  on. .  .  .

THE COURT: so why do we have !o. . . .

MR. OTAVNIK: Q. f '11 get of f  ,  I '  11 get of f

that, Your Honour. Now, Mr. Sinclair, hawe you, hawe you

ever called the same painting both real and fake on your

websi tse?

'15
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A. What are you talkj-ng about. Mr. Otavnik?

Do you have a. . . .

O. I  absolutely do, Mr.  Sincfair .  Mr.

Sinclair, hawe you not cal-l-ed lhe Eame paj-nting both fake

and real? And that is,  one, on day, you said,  rr th is

paint . ing is fake. "  and another date said,  " th is paint ing is

real"  ?

A. Wel l ,  to make i t  easy, um, I ,  I  have

made a couple of  errors,  a couple of  mistakes, and as soon

as i t ,  there was any not. ice of  an error,  I  removed i t .  But

you wi l l  not ice I  d idn' t  remove the Fred 'Jones picLure, I

didn't remove those Smithsonian ones...

O. 'cause they're fakes.

A . ...because , in my opinion, Norval didn' t

paint  those.

O. Yeah. Yeah. The.. . .

A. In my opinion.

O. Yeah.

A. But !hey...

O. Right.

A. ...they had, they are not even remotely

simi lar to any Randy Potter palnt ing, or your paint ing.

O. Oh, so lhe Smithsonian is wrong, and you

are right. in your opinion?

A. Weff .  the Thunder Bay Art  Gal lery,  for

one . ag wrong...

a '  oh'

A. ...because they accepted your paintings.

O. Ah, of  course. Of course they're wrong.

Have you, now, Mr.  Sinclair .  are you fami l iar . . . .

CLERK OF THE COIJRT : Can I have quj-et j-n the

court  please?

'15
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O. Are you fami l iar  wi th the procedures

reguired in order to get a culturaf Properly Rewiew Board

designat ion for a paint ing?

A. Am I famil-iar...

O. Yes.

A. ...with the procedure?

.} 
.\/aa

A.  Yeah, more or less, I  mean, in a

simplistic fashion, you know...

0.  okay.

A. . . .and I  have not been lhrough.. . .

O. Weff ,  Mr.  Sinclair ,  you know, I  wi l l

keep this short ,  Mr.  Sinclair ,  what are your credent ials in

art? I  mean.. . .

A. what are my credent iafs?

O. Yes, in art .

A.  I  am a born art ist .

0 '  oh'

A. I have been painting all my Iife...

o.  oh.
A . ...and I am not , uh, when i! comes to

credent ials,  my credent ials are impeccable.

O. Impeccable?

A. I have taught Ehousands of students..,

O. Impeccable?

A. ...I have created a massive mural that

hung from, for the First International Powwow...

O. so. . . .

A. ...f rom the roof of the sky dome .

O. Oh, okay.

A, I 've,  uh,  created.. . .

O. So, but I  mean, in terms of formaf
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educaLion, you haven' ! got any master' s degree in

education, honours degree in education, no formal educalion

in Inui t  art ,  fndian art ,  First  Nat ions art ,  anything l ike

that ?

A. WeI1, my formal educat ion is George

Brown Cof l-ege...

0.  WelI ,  that was commercial  .  .  .  .

A. ...and warious apprenticeships . And in

part icular,  I  was the protege of canada's most famous.. .

O. M'hm.

A. . . .nat ive art ist .

O. welI ,  gett ing to that,  Mr.  Sinclair ,  you

claim to be Norvaf 's prot6g6, yet no one j -n the art  world

recognizes you as such. can you point  to one art icfe,  one

newspaper,  one person who says, "yeah, Ritchie Sinclair  is

h i  c nrar-  6a5,,  ?

A.  Yeah. Sect j -on, what is i | - ,  !4 of  your

plaint i f f 's  c la im.

O. My, my plaint i f f 's  c la im?

A. Yeah, Can I gets my copy, Your Honour?

a. That 's,  uh, f rom a blog.. .

A. Wel1 ,  that '  s not. . .

A.  . . . I 've got nothing to do.. . .

A. ...what you asked.

O. This is,  th is is Kinsman Robinson

caffery 's interview with Ritchie Sincl-air .

A. Right.  But you asked i f  there was

anything...

o.  oh.

A . ,..out there , and then, there hawe been

art icles. when...

o.  oh.
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A. ...when I held the Norval- Morrisseau

society, Norval Morrj-sseau memorial service four days after

Norvaf died...

O. M'hm.

A. ...in Toronto, Ehat went in the Toronto

Star where Morr isseau's other prot6g6, Br ian Marion and

myself ,  both,  uh, to develop the school .  There's been many

things.

A. Now, Mr.  Sincfair ,  d id you not,  indeed,

scan images of Norwal Morrisseau paintings off of Ebay

cal l ing them fake only to real ize they were from Mr.

Robinson'  s publ icat ion?

A. I  a lways real ized,

O. Oh, so you, so You' . . .

A.  I  wasn' t ,  i t  was never,

opinion about wery speci f ic,  h igh-qual i ty

were done at that...

O. Right,  so You.. . .

A. ...time . Nobody' s suing

O. Right,  so. . . .

A. Mr. Robinson and I hawe a, you could

say, a dj-fference of opinion until prowenance is developed

f or such things...

o.  oh.

A. ...but tha!' s not Randy Potter paintings .

O. Oh, r ight,  no, but my point  is,  you

knowingly took paintings that were from Mr. Robinson's

publ icat ions, cal- l - ing them fake, and he's here test i fy ing

f^* r '^r  1 f^/ l . t r

Tha! 's,  that 's how.. .

oh.

fhr l . ,  e m1r

forgeries that

me for those

A.

o.
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A. . . .b ig we both are.

O. That 's,  that 's big of  you Mr.  Sinclair .

I 'm, I 'm very,  I 'm impressed, Mr.  Sinclair .  Now, Mr.

Sinclair ,  can we turn,  please, to Exhibi t  L6? And you are

the Stardreamer,  r ight?

A. stardreamer is the name Norva]

Morrisseau gave me...

O. Right.

A. ...on the day I met him .

O. Right.  So, i t  says here, under

Stardreamer said, "thank you for posting my interwiew of,

of  September 4Eh, 2oo8, with ,John Newman of KRG." And here

below it you say, "any pressure I feel from speaking the

truth is rel iewed by a general  sense of appreciat ion,

especial ly,  r  bel iewe, coming from Norval  ,"  r ight? Those

are your words, r ight?

A. These are my, r  wrote this.

O. Yes. And that 's october 2oLh, 2oo8,

right ?

A. L,ooks l - ike i t  .

A. where was Norvaf then? Where was

Norval ?

A. what k ind of  quest ion is that . . . .

THE COURT: Okay, again...

MR. OTAVNIK: Where was Norval?

THE COURT: ...answer the questions .

A. Norval Morrisseau has long passed away.

MR. OTAVNIK: Oh. Yeah. Okav. So he was

dead.

A. So are you quest ioning whY.. . .

THE COURT: OkaY, no...

MR. OTAVNIK: Oh.. . .
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THE COURT: ,..no, sir...

MR. OTAVNIK: I  lust .  .  .  .

THE COURT: ...you are not...

MR. OTAVNIK: I  just . . . .

THE COURT: ...asking him...

MR. OTAVNIK: ,fust, I'lrt...

THE COURT : ...questions now.

MR. OTAVNIK: Q. . . .asking my quest ions.

Now, fet 's go to the second paragraph there: "my eyes are

wide open now, and I see an overwhelming, ever-€trowing body

of ewj-dence that tefls me that I absofutefy mus! do what I

can to stop this.  What T see to date,  are dangerous, dark

pieces of art tha! I, one, would not hang on abowe my bed

and expect a good night 's s l -eep."

A. "That I, for one. woufd not hang above

my bed and expect a good night 's s l -eep." Yes.

O. Wel- l - ,  I  mean, you were his prot6g€ for

all tshese years, and al-l- of a sudden in 2008 you say, "my

eyes are wide open" ?

A. M'hm.

O. I mean, when you went to Potter Auctions

you saw the auct ion, the paint ings there. What,  didn' t  you

say, ' they, they're fake. What are you doing"?

A. I  d id.

O. oh, so. . . .

A. I  came with a fr iend and I  said,  who was

wanting to buy some, and he, and I said, *don' t buy one of

those . "

A. Didn' t .  .  .  .

A.  I  said,  " !hey're infer j -ors,"  that '  s what

I  said.

O. What did your friend buy that night?
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A. What did he buy?

O. Yes.

A. I 'm not sure,  but that 's of  no. . . .

O. Uh, he actually bought your paintings,

which were,. , .

A. Right, which were stolen by Randy

Potter,  thank you.

O' OkaY'

A. In my opinion.

O. okay.

A. Nice scam.

O. okay, so, um, why didn' t  you speak up

when Norval was sti11 alive?

A. Why didn' t  I  speak up?

o. I mean...

A. I . . .

O . ...yeah, I mean, he was aI ive .

A. ...was cf ear with the j udge about that .

'wef f , you know, I did spealdtrp. I spoke up multiple times.

I hawe a letter in 2001 that I sent to KRG with regard to

some fakes that I  saw, and I ,  a!  that t ime I  didn' t  know

who was doing it. But' multiple times f have done things.

I  went into Heffef 's.  I  got,  you know, that fet ter you got

from Norwal, that came, that sEarted...

O. Yeah, wef 1 ' . .

A, . . .wi th me.

A. . . . just  to c lear,  just . . . .

A.  I  went i -nto Joe Mcl- ,eod's,  I  went

through his cata1ogues...

a.  Yeah.

A. ...with Brian Marion...

L O. Yeah. Yeah.
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A. ...you know, I have done...

^ 
veah '

A. ...ewerylhing I could...

a.  Yeah.

A. ,..as an indiwidual .

O. Yeah. Now, just ,  uh,  Mr.  Sinclair ,  d id,

did you ewer cal l  any painl ings in say, Heffel 's state and,

and say Bonhams? Any other galleries that you hawe called

fakes? I mean, any, any auction houses you call fakes?

THE COIJRT: No, let  us deal  wi th. . . .

MR. OTAVNIK: Okay.

THE CoURT: No, we are not going outside,. , .

MR. OTAVNIK: Q. Okay, were, okay, out of

all these paintings, how many hawe you actually, personally

seen?

A. How many of these...

O. Yeah. Of the thousands you've

caffed.

A. . . . f  ake $aint ings?

O. of  the 1,000 you've cal led fake, yes.

How many hawe you actual-ly, personally, seen?

A. Weff ,  I 've personal ly seen the images of

the mass of ewery one I put up there.

O. No, but I  mean' . . .

A. The actual , physically, now, one day I

went to a warehouse, one day I went to a warehouse that was

packed to lhe raf ters with fake artwork of  many art ists.

but primarily Norval Morrisseau and saw, maybe 15 massiwe

paint ings that were, uh, being sold out the back of  th is

place. Uh, I  have seen the 23 paint ings that Norwaf

discredi ted, that J im White brought to market.  I 've seen

lhose images. uh, of  course I 've gone into Joe Mcl,eod's
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place. I  mean, what,  baI lpark,  I  don' t  know, l -00 of  those.. .

O. A hundred?

A, ...of those,..

a.  oh,  100.

A. ...of the f akes .

O. So out of  the l - ,000 you.. . .

A. Directly I have, I have, probably more

than !hat.  Of course, in fact ,  I  went in the gal lery,

there's,  I 've probabfy seen 500 actual ly.

I ha?a

O. c lose, cfoser to 500, eh?

A, Yeah. But of the ones that are up

O. Now, Mr.  Sinclaj-r ,  um, you sa j -d you mec

Norval  in L9'79, r ight?

A. Yeah.

O. And how, f rom '79 Eo, I  mean, how fong

were you, were you living together? I don't understand.

can you explain your liwing relationship with Mr. Nor+al

Morr isseau? were you l iv ing wi th him, were,  were. , . .

A. We were art ists,  comrades, f r iends.

O. And you were liwing with him for all

those years?

A. NO.

0. How many years were you living with him?

A. No, I ,  I  worked for him.

O. No, but he was, you were in,  what c i ty

were you in, what city was he in? were you both in the

same city?

A. Depends on the year.  I  had mult ip le

studios rr i lh Norval- .  I  l ived with him in mult ip le pfaces,

but, you know, I had my, I had my own fife too.

O. Mr. ,  my point ,  Mr.  Sincfair ,  is ,  were
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you not married, living in Toronto, and Norval was in

Buckhorn and other places in. . . .

A. I lived in Buckhorn with Norwal .

O. For how fong?

A. Off  and on, 1981 to 1982.

O. okay. okay. Now, how did you, how did

you meet Norvaf Morrisseau again?

A. He put an advertisement in the newspaper

seeking his prot6g6. I  a lready explained that to the

j udge .

O. M'hm, M'hm. Do you understand what,

uh, what Mr. Wolf Morrisseau has stated about what Norval

put an add in the paper for,  correct?

A. Mr.  Wol- f  Morr isseau is a cr iminaf.

O. oh, okay.

A. And Mr. Wolf  Morr isseau isn' t  here.

a.  Sure. Fair  enough. Okay, I 've just

got,  just  a few more quest ions. Mr.  Sinclair ,  you lalked

about - are you natiwe by birth?

A. I  am part  nat iwe.

a. Part  nat ive, Now, you tafked about this

Thunderbird school of  Art .  Um, where is i t  located?

A. where is i t  focated?

O. Yeah.

A. on the internet at  shamani scicart  s .  com,

O. And you're an expert  in shamanist ic

arts?

A. The schoof,  i tsel f ,  was created by

Norvaf Morr isseau. I t  was created by him in f979.. .

O. Now.. . .

^ ^- l

O.  Sure. Sure. Now, this paint ing, you,
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you knew Norvaf in '79, r ight? when was this paint ing

painted?

A. Which one, yours?

O. The one subject to this sui t .

A. The one that 's the subject. . .

a.  Yes.

A. . . .of  the sui t?

a! l/ac

A. certainly not in the '70s, certainly not

in the '80s. certainly not in the '90s. You know?

O. Wefl ,  what i f  i t  was painted before,

say, '74, '76? Wtrat would you say?

A. what...

0.  Is that .  .  .  .

A. ...woufd I say?

O. Is that . . . .

A. I  woufd say, i t 's  def in i te ly painted in

the '90s, and probably within the last  few years.

O. oh. okay. okay. Now, Mr.  Sinclair ,

just  before we, and in with this,  exhibiE 77, Mr.  Sj-nclair .

A. Did I  say the '90s tshere, for the

record? I  meant in the 2000s. Sorry.

O. Did you not used to have a website that

linked now, which is, which is down...

A.  M'hm.

O . ...where you used to post Norwaf

Morrisseau paintings in, in admiration, say...

A.  M'hm. I  had mY own. .  . .

O. . . .of  Norval  ,  *Norvaf 's a great art ist ,  I

lowe his work, " everything, right?

A. M'hm.

O. Okay.
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THE COURT: You have to say "yes" or "no,"

sar.

A. Yes.

MR. oTAVNIK: Q. was your discfaimer on

there?

A. Weff .  th is is my sLardreamers. com

websi te.

O. Right.

A. The gal lery hadn' t  been Louched in years

and, and as it says there. you kno$i, I put that up because

it  became an issue. This,  th is l i t t Ie thing here? I  went

back to that. gafl-ery because peopfe were saying, "well, how

come you got some fakes in your...

O. Wel l  . . . .

A.  . . .on your old websiLe?"

O. wel l ,  your statement is,  " the images

posted in the archives are not for sale.  They are simply

images of artwork I have coffected from warious internet

sources years ago, and r have posted here for inspiratj-on

and enjoyment.  wi th the except ions of  paint ings r

witnessed painted or exhibited by Morrisseau, I have no way

of discerning whether the images here shown are authentic

Morr isseau or iginals.  Nevertheless, enjoy, "  Did you, in

fact,  wj- tness Norvaf Morr isseau paint ,  paint ing that

nrir | . i ra"

A.  First  of  al- I ,  let  me respond to that.

O. Did you -  sure, go ahead.

A. I  put up a websi te around 1999. I  wrote

a book about Norval  the same year.  I ts 's stardreamers. com.

I wen! around tshe internet, I saw whatewer picLures were up

there of  Norvaf 's,  I  uploaded them to this,  to a smal l -

gal lery that 's one port ion of  th is major websi te,  and, and
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I never looked at them again. At that time I was under

that, the impression lhat works that came from before my

time, maybe I didn't know. But what I did know was, when I

started to study, when I starced t.o really 1ook, when I

knev/ af ter Ehe day walking into Heffef 's,  when I  saw tsha!

'79 a ' : .d '80,  then r ight  then, I  was l ike,  okay, start

studying. Everything...

O. Was.. . .

A. . . .af  ter my t ime, I  know.

O. That was 25. .  .  .

A. Everytshing before my time, where you

guys hawe dated these paintings, you know...

0.  And that 's. . . .

A. ...I had to study...

O. That 's. . . .

A. . . . to f  earn the di f  ference. But I

actual ly hawe Norval  Morr isseau's 7979 book r ight here, and

you won' t  f ind one of your pictures, not one, j -n any

publ i cat ion...

l. \C^

A. ...anywhere.

O. ...twenty- f j-ve years af ter you met Norval

Morr isseau, and after you saw, in 2006, the Heffel  ,  you

said, "wow, man, now I know what a real Morrisseau is, and

now I  am going to do this"?

A. Actual ly,  no.  No, i t  wasn' t  2006, 2006

I went,  I  cal led Norwal and I  said,  * there's fakes at

Heffel 's ."  and they acted on i t .

O. The point  is . . . .

A.  I t  was 2008.. .

A.  The Point  is . . . .

A. ...when I decided to do somethinq about

'15
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t .h is issue. But I 've been watching this for years.  I  just

haven' t  p inpointed, I  haven' t  gone, * that '  s a fake, and I 'm

wi l l ing tso stand behind i t ,  and that 's a fake, and I 'm

wi l l ing to stand behind i t . . "  That,  what you are reading

there,  is  me saying, I 'm, I 'm, at  that  point ,  f  wasn' t

wi l l ing to stand up. And why not?

O. And...

A. LJook whats you...

O. ...thirty...

A. ...hawe done.

O. . . . th i r ty -  we1l,  Mr.  Sinclair ,  you caffed

1,000 paint ings fake, you think a few people may be mad at

you?

A. Obviously you are.

O. oh, Mr.  Sinclair ,  th is is not,  th is is,

th is is a monetary thing. I ,  actual ly,  Mr.  s inclair ,  I

k ind of  l ike you as a person. You're not a bad person.

Not that...

THE COIJRT: A11 right...

MR. OTAVNIK: ...I mean...

THE COURT : ...let us move on.

MR. OTAVNIK: Q. ...I mean, okay. The poin!

is,  you did not see Norwal Morr isseau paint  t .h is paint ing?

A. Your paint ing?

O. No.

A. No, because he didn'E paint  i t .

O. okay.

A. He was nowhere near i-t ever.

O. okay. okay. Now, Mr.  Sinclair ,  um,

just ,  now, you had a show in October at  a ga11ery,  correct?

How did that show go?

A. You mean how were tshe sales of that

'15
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show?

O. Yeah.

A. What 's i t  gots to

THE COURT: The safe

A. My work.

do with this?

of whose.. . .

MR. OTAVNIK: At his. . . .

THE COURT: No, that  has got nothing.. . .

MR. OTAVNIK: what is,  Mr. . . .

THE COURT: No, no, no.

MR. OTAVNIK: Uh, yeah.

THE COURT: I t  is not relevant.

MR. OTAVNIK: Q. tqr.  Sinclair ,  Mr.  Maz1ak

tsest i f ied to the fact  that,  af ter th is show, you set outs,

you said to him that you were going to go out and get the

Morrisseau est.abl j-shment . and two weeks later, thj-s website

started, was j -naugurated, is tha! correct?

A. No, that 's an absolute l ie.  I  never

said anything of lhe sort to ,foe Mcleod, and I fifed

documents responding to that,  Not in this court ,  Your

Honour,  because we're lafk ing about another court  case.

And of course I  d idn' t .  I t 's  not in my nature, nor would I

ever say anything, nor did I ever consider Mr. Mcleod to be

part of tshe Morrisseau art establishment, as you wroCe lhat

I  said such a thing. I  went in there, asked him wha! was

happening at di f ferent t imes.

O. Okay, so again,  my last  quest ion, you.

you're cerLain 1,000 of  these paint ings,  1,000 of  them - I

mean, i f  I  had a websi te cal led,  "1-,000 Picassos fake, "

would you aay, or are,  you're convinced that these 1-,000

odd paint ings. including mine, you hawe cal fed fake, are

fake?

A. Weff ,  there is certainly ever the
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possibi l i ty,  wi thout forensic test ing, wi thouts the ful l

provenance, that there might be a few Lhat aren't. But I

would,  I  would,  my bel ief  is,  I  haven' t  made a mistake.

O. A thousand paint ings, Norwaf

Morr isseau.. . .

A. I have, I made a few errors, you know,

along the...

a.  Yeah, just . . . .

A. ...and responded t.o them, um, or' you

know, got some misinformat ion here and there, but. . . .

a.  But 90 per cenc.. .

A.  Of those, of  those.. . .

O . ...9 0 Per cent...

THE COURT: Let him.. . .

O. . . . r ight . . . .

THE COURT: Let hin f inish...

MR. OTAVNIK: Okay.

THE COURT: ...the answers.

MR. OTAVNIK: Sorry,  sorry,  sorry.

A. of  those pai-nt ings that are up there, I

woufd stand behind my word. That 's why I  wrote i t .

MR. OTAVNIK: Q. One last  quest ion: you

mentioned that Norval newer signed the back of his

paint ings, r ight?

A. Yeah.

a. In black acryl ic?

A. In black acryl ic. . .

O. Right.

A. ...paint . Yeah .

O. one j -s.  the Smithsonian is ident i f ied as

such.

A. Yeah. Wel l ,  that 's the fake. Good

15
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guess by my part ,  eh? I  never saw the back.

MR. OTAVNIK: No further guestions, Your

Honour.

THE COURT: Aff right. You can step down,

s1r.  You can have a seat.

MR. SINCLAIR: Thank You.

THE CoURT: Anything in reply to his

evidence? Did you want to comment on

anything he raised?

MR. OTAVNIK: Uh, no, Your Honour.

THE CoIJRT: Okay. Final argument, then. We

can be off  the record for th is '

CLERK OF THE COIJRT: Yes, Your Honour.

FIIIAI. SUB}TISSIONS HEARD OFF RECORD...

THE CoURT: on the record. The plaint i f f  to

have unt i f  Apr i l  15Eh of 2O1O to provide

wri t ten submissions supporl ing his cause of

act ion. Defendant 's c laim is adj  ourned to

May the 1l-Eh of 2010 in this courtroom. T

set i t  down for a ful1 day of  t r ia l  .

MR. SINCLAIR: Thank you, s i r .

THE COURT: Any documentss you are going to

be rely ing on, s i r ,  af  f  idawits. . .

MR. SINCI-rAIR: Make sure - yeah.

THE COIJRT : ...or whatewer, make sure he has

got copies ahead of t ime. Otherwise.. .

MR. S INCI-,AIR: Okay.

THE COURT: ...we are going to be back into...

MR. SINCL.,AIR : Thank you .

THE COURT : ...the same...
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MR. SINCLAIR: Thank you.

THE COURT: ...probf em.

MR. SINCLAIR: Should we give you wrilten

surnrnations or something after you get this faw

r. ' i fh *a-.rA t-^

THE COURT: Wel l . . . .

MR .  SINCLAIR: . . . the f  i rst  issue?

THE COURT: we1l, what else would you want

to tef f  me?

MR. S INCL,AIR: With regard to this?

THE COURT: Yes.

MR. SINCLAIR: Rufe in my fawor,

THE COURT: WeI l ,  I  know that,  you know.. . .

MR. SINCLAIR: You want honest l -y,  that 's i t .

What else would I want to te1l you? Some of

the, um, documents that I  d idn' t  get to

THE COURT: Okay, we can go off the reiord

ra=i n hara

CI-,ERK OF THE COIJRT : Yes , Your Honour .

******
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