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Judgmént: Fuly §2, 1906
Dieeket: Court File Mos 92-423(TTWG, 92-424(1T1G

Cpyrighe & CAREWELL,
a Dhvision of Thomson Canada Led or it Licensors All dghls resarved.
Counsel: Arther Drache .G, Niked J. Schubiz and Lynda M. Colley for the appellant
Al Meghiband Jay Humplrey for the respondent,
Sebject: Incame Tax [Federsl)
Income tax - Capital gains and losses — Capitad gams exemption — Miscellanzous jssves.

Income tax - Federal - Income Tax Act, 5.C. 1970-T1-72, c.63 — 39(10(a)(i. 1), 6% 1)(h), 110{1n.1) - Capimal property —
Texpayers collectively purchassd 216 works of ant by prominent Canadian artist over twe year pariod - During next 1w pears,
all-of warkes were divided indo five batches and donated to four pubdic art gallerizs or muesenrns in Canada -- Until the faxpeyers
made & decision with respect to ullimate use or resale, the stetus of their early purchases as capital or trading propetty was in
limbo — Once taxpuyers decided o deaate their earky and subssquen| purchases to public gallerizg, that methad of dispozition
crystallizad character of ard as capital property b thelr hands -- Appesl was allpwed -- Charitable dorations — Toxpayers were
entitled 1o claim exemption under 33 1NEKL 13 of Act for any capila] gains desmead fo have been realized upon domarion of
works of art end to dedset valoe of gifts to mstlnsions when computing txahle income - Valwaton of works of art — Ap-
pinisals ohtained by both taxpayers and Minister regarding collection of 2 16 paintings dane by prominent Canadian antist were
seripusly deflcient — Expert appraizals in favour of taxpayers placing falr marker value of works af $990,00] apd 31,104,795
ignored realitees of existing marked for arfist's new works af tane - Expert apprassal In favous of Mmister placing fair markst
valve at E255, 135 invorporated 30 per cent biock discount on basis thal axpayers weres in hurry o sell, premise which was nnt
gopported in evidence — By comparing and adaping some of information wsed by cach of exper withegses, court arrived at
apereate valee of 3660000 for afl 2 16 works.

The taxpayers appedled from dw Minkster's resssessments for the taxation years 1984, 1985, 1986 and 1957 disallowing €.

empiicn for any capilil peing they realized upon donation of works of ant and dedustions of vabue of gifts 1o instingéons. The
three appeals were heard on common evidence. The taxpayers coilecibvely purchased 216 works of art by a prominent Canadian
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artist between March 1984 ond February | 86 at prices which they hopesily thought were lower than the fair market value of
thase works. During a peripd Somansncing December 1984 ard ending in Decamber 1986, all of thass works of ant wees di-
wided into five batches and domsted fo four public ant galleries or museums in Canada which met the requirements of parzraph
TEOCTIb. LY of fhe Income Tax Act All 6Fthe works were centilied by the Canadian Cultura] Property Export Review Baard in
scoordance with subparagraph 39{1 XaXi. 1) and were appraised by the Professional Ar Deabers Association of Connda Iise,
[PADACY with respact to fair marked value, The PADAC appraised vake was communtcated 10 the fowr public art galeries or
miseums which ther Bsued o the taxpayers receipls as required by paragraph 110010 1), The agarepate cost of the works was
£1340,000 and PADALC appraized them as having 8 fair market valuwe of 8000 000. The Minisder regssessed on the basis that the
valwe of the warks of an as appraissd by PADAC was too high; that the fair marked vabue of the works at the time of donation
was agual o their cost fo e faxpayers; that the parchase was part of & adventure in the nature of trade; and becsuse the
amavnt of the deamed proceeds of disposition was equal 1o the achinl cost of the works of art, the taxpayers suffersd & business
less on the denation of the works of art equal e thelr appraisal coss,

Held:

Appeal was allowed.

The works of an were capilal properties Lo the taxpayers and they wers entitled to deduct charitable donotions of S680,000, IF
the taxpavers had sold the works af the same tinve &nd in the sarme five batches and af the ssme value as the five actuad domations
to public galleries, hose hypothetical snbes would have been advenneress in the neture of trade, Without my sales, however, the

status of the works &s capital ar rrading propenty could nol be determined in che first few montks of ownerzhip By the taxpavers,

Unril the Enipayers mads § decision with reapect to whtimate uss or resale, the stabus of their earky purchases was in limba. Onee

they decided to domate their early and subsequent purchases 1o public gallerdes, that method of disposition crystallized the
character of the &l as capial property i their hands because {1} bey had no apporiunity for profit from that method of dispe-
sitzom; and {ii] they bad no other estoblished use or intended method of duposition before that time. The taxpayers did not
receive Ay copsideration fram the donee public galleries. The fact that certain Mnancial sdvantages i the form of income Lax

reduciions aceraed 1o the faxpayers from their donations of the &t io préscribed mstitations does not by #self impsrt 8 prafit
motive Io those denntions or couse the ort to be regarded oz anything bug capitn] property at the tmes of those donatons,

Regarding the fabr market value of the works of ant, the PADAC appralsal of S900, 004 was based o 3,00 per sguare inch
fremuka 25 a guideline which was itselfhazed on the assumption that there was a viabls private gallery market for new paintings
by the asiist i 1984, 1986 and 1986, That markes kad not beer proven, leaviap the court 1o conclide that it was very shaky or
did not exist. Therefore, the comerstons of the PADAC appraisal was seriously damaped. Furhermors, the appraisal of the
independent &xpert retained by the taxpavers for rial valuing the works a6 $1, 1404, 795, also ignoced the realities of the markst
fior the artist's new warks in 1984, 1985 and 15084, &5 well as the artist's mgmu.ablu d.nl.rp apd-aut Lfesivle in tlsoge vears, Any
fully infarmed cwoer of & redadl am gallery would know or shoobd have koosvn in 1584, [%85 and 1986 that the arisi's new
works were being sabd by his friends and relatives on the stossts of Thends By of bergain prices. Thatknowledze would affect
the prices which the cwser of @ retall an gallery could charge for new warks in those yeara, Therefons, the comersions of the
taepever's independent appraizal was aleo serigusly damaged

The codrt 850 rejected the anpralal of tee Minkster's expert witnesses, who valaed the workis individually st 510,313 and then
applisd & block discount of £ per cesl o amive af 2 final value of 3235155 The 3 par cent discount was based on the as-
gurnption that the axpayers wanted m sell all 216 works ina very short time span. There was na evidence that tha Eaxpayers
were under any pressure to dispose of the werks, The fzet that they decided to give away sl of the works within a two year
period did not meas that they would aitempt to sell i within the same period if they had decided to follow {he sals route.

Having rejected the differens values offered by the experns, the coum g21 out 10 detzrmine the fair market value of the works, The
court foiznd that dhe best fisst hand svddence of arm's length ransactions [n 1984, 1985 and 1985 were the 27 purchases by the
taxpavets at an aggrepate coarof §130000. Accopiing that the axpaypers wers parchasing bergains, the folly mformed buyers
and sedlers in the apen market whiers fair value was determined . | 984, 1985 and 1986 would krgw whare the artbe was liviag
in those vearg apd that his new warks were aveilable af bargain prices o the smeets of Thunder Bay. By comparing and
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adapting some af the informatiom ozed by each of the sxpert wilnesses, the coirrt arived of a valae of the works based on 82,00
e spunre meh, o an apprepats valoe of S660.000.

Cases cited

Happy Valley Farms Lid. v. Minister of MNationsl Revenoe {(sub som. Happy Valley Farms Lt v R} [1936] 2 C.TC.
259, Ba DL T.C. 6421,

First Investors Carp. ¥, R, (sub nome. First Investors Corp. Lad, v, The Queen), [1987] | ©T.C. 285, 87 D.T.C 5176;

Locwen v, Minsier of Ratioral Revenae (sib nom. Logwes v. Canada) (suh npom, Loewen v, B[54 1 CTC 75
94 N T.C. G2H5:

Friedberg v, R, {s0b nom. Fredberg v, Minister of Mational Revenue) (sub nom. Friedberg v. Canada) {(sub nom. R, v,
Friedberg), [1992] | CT.C. 1,92 DT.CO 8031, [1993]) 4 S.C.R- 285, [1993] 2 C.T.C 306, 93 B T.C. 5507;

Bibiy v, R {subr mom. Bibby Estate v, The Cuesn, [FRE3] C.T.C 121, 81 DT 5748,

Lepestation cibed:

Incomme Tax Act, 3.C. 1970-T1-72, £.63, as amended —
3L EMI1)
(1 }b)
T ¥ b 1)

Mopan LT.C.O;

| The appeals of #hend v R (Tuly 1Z, 1996), Docs, 92423171, 92- 424(1TIG, $2-425TTH5 (T.C.C.} were heard iogether
on common evidence. At all relevan timeg, the three Appellants were lawyers who practized low togethsr in partnership in the
City of Thunder Bay, Ontaria. During a 24-manth peried from darch 1984 ro Febrngary 1986, the Appellants purchased ap-
proximately 215 works of 2t by Morval Moevizgeau (a prominent Canadian &rtist who is deseribed below) at prices whick the
Appellant honestly thought were lower than the fair markes vales of thase works. During a period commencing in Docersber
1984 and erding in December 1986, all of those works of 21t were dividad into five batches and domated to four public =
gatleries or muscuims in Canada which met the requirsmsents of paragraph 110001 of the Jeoeme Tax Ace

2. Two other individuals participatsd with the three Appeliants in the purchase of the st 7% works of 201 from March 1984 1o
January 1985 and the subsequent donation of those 79 piecss, but those two individunls nre not parties to these appeals. al-
though the participation of those twa ipdividuals had 2n gbvigaus effect on the allocation of the cost and dennded value of those
first 72 pisces, 1shall for corvenience in these ressars foe fudgiment ignore thelr participation becase aporopriate adjustments
for thas aitocetkon were made in the reassessments which are under appeal, | shall describe the scquisition and disposition of he

215 works of art as if the three Appellants were the only purchasers and dopors

i All of the warks of art by Worval Morrisseaw purchased by the Appellants in the period 1984-86 were centified by the
Canadian Culiural Property Export Review Board ih secordanse with sabparagraph 3901 X211 1) of the focome N Aot and
thoss same works were appraissd by the Professlonal At Dealers Adsociation of Canads Ine, (PADAC) with respect to fair
markel vefie. The PADAC appraitsd voliss was communicated to the foar public et galleries or museoms which recsived the
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donated works of art. Those galleries and museums then issued to the Appellanis receipts a3 required by parsgraph 11001 k1)
of the Act for amounts consistent with the PADAC appraised values of the donated art. The amounts imvolved are zignificant
The ageregale cost of the 215 works of ant 10 the Appellants was §129,350 which, for convenience, 1 will stare as $130,000
PADAC appraised thase saime works &f urt as having a fair markel vales of 8092, 900 which [ will state as $9%0,000.

4 When computing Incore for the vears 1984, 1985 and |986, the Appellanis claimed an exemption under subparagraph
0(THali. 1]} of the Act for any capitel gaing they may be depmed to have realized upon the donation of the works of art. And
when compuling tixeblie ncome, they deducted the walue of gifs o mstitsions described in paragraph 110015, 1) of the Ac
rzlying on the receipls which bad teen izsaed by the four public an gallaries or maseums. For 1987, they carried forward and
deducted under paragraph 110101} the remainder of the amounts which could not be absarbed by their aggregate taxahls
income in the three preceding years: The Minister of National Revenue issued reassessments for the taxation pears 1984, 1925,

FOEG and POET in which he made the following assumpiions:
(1} the value of the warks of arl a5 apprised by PADAC was too high;

{21 the fair market value of the warks of art at the time they were donated to the four gallerles or mussums ws equal to
their cost o the Appellants;

(3} the purchese of the works of art by the Appellanis was part of &n adventure in the nature of trade; and

(4) becauss the amount of the deemed proceeds of disposition was equal to the aciual cost of the works of art, the
Appellants suffered 3 bisiness Joss.on the donstion’disposition of the warks of art aqual to their appraizal costs,

4 The years under appeal are 1984, 1985, 1986 and 1987, There are aply three sections oFike Act which have a direct bearing
an the result of these appeals. Under paragraph §3(1)(h), a person whe disposes of any property by gift is deemed to have
recalvad procéads of disposition equal to the fair markat value of that property. Undes parspraph 39¢1 {a), there is an exemption
for capital gaing resulting feom the dispasition of certain properties including Canadian cultural property which has besn cers
tified and disposed of to & prescribad public Institution. The legislation in ssction 110 with respect 1o gifis to charities and pebdc
institytions changed for [9B8 and subsequent years bot I shall degeribe the Act as it applied to 1957 and prior years because
those are the years under appeal. Under paragraph [100105.1), & taxpaver could deduct in computing taxabls income the fair
masket value of any Caandian cultura] property donated be n prescribed public inatitution. The relevant portions af thags thres
sections of the Act are as follows:

S4UT) Except ag expressly atherwize provided I this Act,
(8} ..
{b) where a taxpaysr has disposed of anything

{1} 10 a person with whom he was not dealing st arm's Jengih for ne procesds or for procesds bess than the far
mearket value thersof ac the tite ko 90 disposed of &, or

(i1} to ary parsen by way of gift fater wivas,

he shall be deemed o havs recelved procesds of dispoaitien tharefor equal o that fair market valoe;

301} Far the purposes of this Aci,

(8] # taspaver's capitsl gain for a tedatien year from the disposition of any property is his gain for the year de-
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termibred under this subdivision .. fromthe disposilon of any property of the taxpayer other than

(il -

(1.1} an object that the Canadian Cultural Property Expon Review Board has determined meats afl eriteria seq
out in parsgrapns 23(3)(h) end (e) of the Cultural Property Export and fmporr Act and thar has been disposed

alf,

(A

(B inn any other case, at any ties, 1o an institition of publie aatharity in Caneds that was af the tiowe of
the dispesition designated under subsection 26(2) of that Act either generally or for 2 purposes related o
that ohiec,

110(1} For the purpage of computing the taxable income of @ wexpayer for a taxation year, thees may be deductsd such
of the Jollowing amounis as are appliceble:

{b. 1} the ageregate of gifts of obfects that the Canadisn Caltural Property Export Review Board has determinad
meet &ll of the criteria set oul in parsgraphs 23(INb) and (c) of the Caltiral Property Export ang Import Aet,
which gifts were not deducled under paragraph (2] or (b} and wers made by the Expayves in the v=ar (and in the 3
immediately preceding taxation years, to the extent of the amaount thereof that was not deductad wnder this Act in
computing the taxsble income of the taxpayer for ény preceding taxation year) to institations or public atthorities
in Canada that were, ar the dme the gifts were made, designated under subssction 26(2) of that Act either gen-
erally or for o purposs relsted (o thess abjects, not excesding the amount remaining, if any, when the amoeunts
deducted for the year under parazraphs (&) and {b) are deducted from the income of the laxpayer for the vear, if
payment of the amounts given is proven by filing receipes with the Minister that contain prescribed information;

& The scheme of the Act with respsct to Canadian cultural propesty is extraordinary because thers b a twofold tax advantage
for the person who ewns Canadizn cultural property s capital property and donertes it to a prescribed instination. First, the gi
triggers the application of paragraph 691 (b)) which results in 42emed proceeds of Sisposition 2qual o fair market value and, if
that value is grester than the cwner's cost, thers would be 3 capitel gain which is exempt fom tax under subparagraph
I 1adi 1) And second, the prescribed institulion can issue & réceipd for an amount &qual & the feir market value of the gidt
and that amount may be deducted in computing txable income under paragraph [0 Wb, This is the twaofold tax advantge
which the three Appellants se1 out w achilave,

7 Thers i5 no disputs in these appeads that alf of the works of art in question were cerified Conadian cultural property and
were dopated Io ipstingions or public authorities as described in subparagraph 3901 Wa¥i 1) and paragraph 11001 W1 ) of the
Act Also, the Fespondent sckrowiedged atirial through the evidence of an exper withess that the fair market valoé of thass
warksof art gl the fimes of the respectbve donations was greater than thesr cogt to the Appellants. The twe primiry issees are (3]
to desermnine whedher the works of arl were capital propertias in the kands of the Appelfants thareby antleiing them to exempt
capltal gaing under sabparagraph 3901 Ka)L1) of the Act; and (35 to determine the fair market value of the warks of art a1 e
times when they were donated oo the respective pablic gpalleriss or mussums. A secondary izsue comcamns the amoumis of -
terest which were assessed, [ will consider first whether the works of arl wers capital properiiss in the hands of the Appellants,

First Question: Whether works of arf were cupiial properties to the sppeflants

% As already stated, ihe Appellants purchased approximately 215 works of arl by Morval Morrisseay, The donation dotu-
metls for the public art galleries or museamns indicale thal there wers 216 works but the PADAC approisals indicate that there

Capr. £ Wast 2008 Mo Claim to Orip. Gove. Warks ”

86




Page &

{sub nom, Pusting w. L), 948 O 15484, [Iﬂﬁ] IC.TC 2542

were only 211 works: The list of acquisitions mothe Appellants’ Exhibit A-1 52 shows 21% warks, Thass variznées are probably
caused by the way 1n which a group of pisces may be described as one or a5 distinet pieces, In 2oy evond, the precise number is
not matzrial because the parties are in agresment concerning the apprepate cost {8130,000] and that all of the works wase
donated to preseribed mncditulions. For cotventence, [ shall rafer t6-all of the pleces collectively as the "Morrssean A",

% From the evidence, T conclude that [t never crossed the minds of the Appellants in 1984, 1385 and 19345 that the Morrizses
At was apything but caplial poopesty in their hands. It cenainly erossed tha mind of the Minister of Mational Revenue when
Issuing the asscssments undsr appeal. In the Amended Reply 1w Motree of Appel filed for cach Appeliant, the Respondent
allepes that when issuing the reassessments which are ender appeal, the Minister assurped thar

In asquiring the warks of art which are the subject matter of hiz appeal, one of the majer motivating factors of the
Appellant was the possibility of ieming the works of ot to account through tax saviegs by means of donations to a
designated instition or public authority coupled with a claim for & deduction of fair market vakue for the purpoge of
calcalating taxable incomie n the 1984, 1985, 1956 and 1987 taxation vears as part of an adventurs in the nature of
trade ar profit-making concem or undertaking and, alternatively, if not scquired and Sonated with the primary tnten-
tiem ta danate for profit at the appropriate time then at least with a dual allemative intention, b initio, to so do;

10 The Respondent further alleges in o separate paragraph tha:

. In sequiring the works of art which are the subject matter of this appeal, the Appeliant intended to sngage in an
adventure in the nawre of trads, Tuming the works Lo aceount sither through tax savinps by means of donations to a
designated institwion or public autharity or through their sals,

1l Theris a wealth of jurisprudence in Canoda concerning *an adventure in dse neture of irade" 3¢ these words appear in the
definition of "business" in section 248 of the Act The issue invariably iz whether certain property which is the subject of the
alleged sdveniure was acquired for the purpose of trad ing ar for some capital purpase Hke personal enfoyment, &n investment to
yield income, or a loag-term commercial use, Canadian courts have, aver the years, developed 2 namber of tests which are uzsd
to detarmine whetser & gain resulting from the scquisition aad disposition of ceriain property is o capital gain or incems from
business as defined w0 imclude an adventure in the paiure of trade. Thise 18518 were set oul by Rouleau J, in Sappy Falley Farms
Lad v Minisrer af Nationad Revenue (5wd nom Hepey Valley Foarmy Lid v 8, [1986] 2 .70, 259, 86 DNT.C 6421
(FC.T.0.) and alse by Heald 1A, in his dissenting judement in Fiess favesiors Coep v & finh nom Fires frvestors Com Lid
v, The Queen), [1987] | C.T.C. 285, 87 ILT.C. 5176 (F.C.AL); leave to sppeal to 5.0.C. refused (1987}, 79 MR, 393 (note), 79
M.R. 394 {note). [ shall summarize those tests becauss they are relevant in deciding the firsl issue in thess appealks.

1. The natura of the property. Property which does not yield income toits owner or perscnal enjoyment simply by
virue of awnership is moee likely 10 heve been acquired for treding purpeces. Comtran Repal Hefghie Lid v Adinisier
of Narional Reverne, 60 D.T.C 1370 with Aiwake Tavestments Did v B, I8 DT .C 6281

2. The bength of period of swnership, Gensrlly, property acquired for trading purposes is sold or exchanged withina
shor time afier i acquisitioon.

3. The frequency or number of similar transactions. Ifthere are a number of ransactions in the same Kind of property
over a relatively short period of Hme, it is easier fo conclude that there has been trading in respect of each propery.

4, Work expendad tomake the propery more marketable, When the owner works on the property its2if 10 increase its
value ar makes special afforis 1o auract buyers, there is evidence of & frading intent

5. The circumstances responsible for gale or other digposition. A sudden emergency or Spportunity requiring the

pivmier [ raise monay of shord notice may prechade & inding of any trading intent when property {5 sold after & shon
period of ownershia.
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6. Ilotive, The intention of the owneT ol the time of scquisition 15 relevant in all of the so-called trading or adventurs
cases, This test has become more important in Conade because the Courts have accepred the concept of “secondary
intentian® a5 described in Bacixe v Minicter of Natipnal Reveane 63 DT.C S008. See abiothe decizion of the Federn]
Court of Appeal in D¢ Salaberre Reales Lod v R, 76 DT.C G408,

12 Although lhe Mamisseau At was oot sold bul wes donated to publx institotions, 1 will briefly cansider the abowe six tests
s they may have applied 10 a bypothetcal gale. (1) The nature of the Momisseau At was capable of yielding personal en-
Jeyment simply by virtue of owigrship but the Appellants never enjoyed it a5 art. They did not herg it even briefly in their
affices, homes ar elsewhere, [t was stored, pending disposition, in available space sdiacert o the Appelianis’ offices. (23 The
period of ownershiz was shor. All of the pieces were soquired and dispossd of within a 33-month pericd from March 1934 te
December 1986, Most of the individual pieces wers in fact owned for & much shorter peried. (3] There were 27 stporate ac-
quisition rancactions end fve dispositions in bulk, The acquisitions occured over 24 months and the dispositions oocurmsd
over 25 manths, {4) The Appellants did nothing to ieprove the Morridseay Art or o maks it more markatable: (5} The dona-
tions of the Morrisseau Art to the public institutions appear to have been timed in order to complete the respective gifts within
B taation year because, according to Exhible A-| 53, pwo donations were made in December 1984, two dosathans: wers made in
Movembar 1985, and tne donation was made in December 1984

13 The sixth test involving motive or intent had two different phases in the circumstances of these appeals, In phase one, the
Appellants looked upon their first few acquisitions as simply & bargain - like buying a loonie for a dime. At that time, they did
not know about the inoome tax advantages of domating Canadian cultural propenty to prescribed institutions. When they pur-
chased thedr first pieces, they had no immediate plae for the sale or ather dispasition of these picces. In phase pwo, after they had
learned about the income tax advantages of donating Canadian cultural praperty Lo preseribed imstitations, subssquent acqur.
sitions were for the purpose of donation. Carrying the thaught of a hypathetical sale to its legical conclusion, if the Appellants
bad sold the Morrissean Artat the same times and in the same five batches and at the same values (ie, prices) as the five actual

domatlons to public gallesies, T am satisfied that such mansactions of acquisition and sale would have been adventores in the
mature of trade and the Morrisseau AR would nal havs been capital property to the Appellaniz.

l4  Leaving aside any hypothetical sale, the hard fact is that the Morrisseau Ant was ot sold but was domated o public in-

stinutions. Doss the absence of any sale effect the Respandent’s arpament that the Appellants wers engaged in an adveniurs in
ihe mature of wade? At first blush, it appears ihat the absence of & sl kurts the Respondent's "adventare” argument because,

without & sale, there was no spirit of commerce in wha the Appaliaeis were daing. Withoaul & spirit of commeree, copld thers be
an adveniure i the ratare of trade? Doess the shsenos of any sl necessarily mean that there was no intengion for profit or

financial pain?

15 Having regerd to the vidence of all three Appeilants, 1 find that their gifls of the Morrlssesu A o peblic instiuions
were prompted by two principal moedives of intedtions, Fird, they intanded {0 reduce the tix on their professional income by
using charitable receiats from ﬂl.l!pul:-lu: insblutiars o which the Morrisseau Art was dooated; and ko avnid taee oo any desmed
gaims which may have reselted fram donating the Moreisseau Al And secand, they intended 1o donsie many works of a
presninens Canadian ariist 1o cenain public galleries whers hose works conkd be ssen by a wide cross-secthon of Canadians, and
the repatation of the ariist could be enhanced, In my opinion, ibe second philanthropic mbendion wes inextricably Imked with
the fire taxoredneing intentlon. There wad oo evidence that the Appeilants would have procesded with their program of dons-
tigns if the tanfold tax advantage hod nat besn available

I& The financial adventapes of the first infention were derived exclusively from tee provisions of the Act, The amount of
charitable receipts from public institations could be dedustsd in computing taxable meome onder subsection 110017 for the
wears under appeal. Also, any deernsd gain resulting from dooations under subsection 6% 1) could be axempt from tax under
subsection 3 1) [F de subject of the donations was Canadian culiersl progerty and capital property to the denars. The parties
are in agreement that the Morrisseau Artwas Canadian cultura] property. The coitical question iz whether the Morrissean Ant
wits capital property to the Appellanis Counsel for the Appeilants relisd on the decisioa of the Federal Court of Appeal.in
Logwen v, Minlsver of Natfona! Reveniee ftub nom, Logwen v, Conadal, [1994] 2 C. 7,0 73, frah nom, Loswen v 8), WD T.C
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265 and, in particular, the following statements by Hugessen LA, (wrling for the majorsty) at paps S0(D.T.C. 6269);

- I 15 mECEsRArY, I omy view, first 1o ask onesslf whether tax considerations, and mare particularly an anticipaisd tax
ndvantage, can properly be determinative of whether or oot any Eiven Tansaction is & trading operation. [n my view,
they cannot, Whils the saving of taxes is clear]y an important considération in the conduct of any medern business, ]
do not think it can properly be said that » fransaction whoss sole purpose is 80 reduce the tax otherwiss payable by a
maxpayer 15, Tor that reason alone, an adventare [ tbe natees of ade ..

and &t pages §1-82 (DUT.C6270):

- whiks, as indicated, an fstention to make & profit = nat essential i arder for a mEnsaction 10 be characterized as an
adverture in the nature of trade, such transzction must be one from which it s possible to derfve 2 profit in a com-

mercial senge,

In ali the other cases on the poind, however, the Cowrt, indeciding whesher a transaction is an asventure in the nature of
trade, hms clearly assumed that such transaction mist be ane which couid produce a profit. .,

17 The Lowwer case is ununal and rjuines special scnatity. It was catcerned with a 'deemed” capital gain in the amount of
£20,000 reslized by Mr, Logwen on the redemption of o debentune which had been kssued in connection with & scientific re-
search fax erediy ("SETC") In July 1984, Logwen entered info an agreement with Dyraftex Ine. whereby he undertook to
pusclsase & debeature 1o e principal amound of 5140,000 for the purchase and kssue price of $200,000. Loewen paid for the
debenture with 8 24,000 chegue and a promissory note for 3176,000 pryable oz to £24,000 by September 30, 1984 and a5 10
F152,000 by Decemier 31, 1984, The Dyraflex debenture was redeernable on demand at 5 140,000, Dhynaflex filed preseribed
forms with Revenue Canada in August 1984 designating the amount of $200.000 (full cost ta Loewen) with respect to the
debenfure under subsscthon §54{4) of the freonre Tar Aoy, That designation allowed Loewen to uses tax credit of 102,000 for
the 1984 taxation year. Loswen made kis twoe payments on the promissory note a0 that he was out-of-pocker $200,000 by
December 31, 1984 with raspect to the cost of the Dynaflex debenture, Om Janwary 2, 1983, Loswen demanded radernption of

the debenture and the amomt of £140,000 was accordingly pasd 1o bim.

13 Under subscction 127.300) of the Act, the Dyneflex debentume hod & deemead cost to Loewen of § 100,000 being one-half
of the amount designated under subsection 1%4(4). Upon the redempticn of the debenturs for 5140000, Loewsn realized a
deemed gain of $40,000 which the Minister of National Reverue regarded as income from an adventare in the nature of rade.
Loewen claimed it wis o capidnl gain. The Federal Court of Appesl allowed Leewsn's appeal When writing the apinion for the
majocity, Hugessen J.A, referved to the "unreal world of income tax" i which "things ar¢ seldom what they seem and are
frequently deemed 1o be quile different from what they are”, That was certainfy an sppropriste desesiption of the SRTC lep-
iglathan,

1% lInmy opinion, be desision in Coewen is skewed by the fact that the Misister asscssed only part of the transaction without
recagnizing it as 4 "package deal”, The redemption of the Dynafiex debenture in isolation was a red berring because no rea-
sarsble parson would pay 3200,000 for & debenture which would be redeemed for coly 5140000, The actual coat of the de-
bentare {$200,000) was reduced 10 a deemed cost of £100,000 for income tax purposes only because Cynaflex filed prescribed
forms with Hevenue Canada under sabsection 19404) of the Act designating dhe full amount of the actwal cost and thereby
permitting Loewen to obinin a tax credit of 3102000 (combined federal and provineiall, Motwithstanding (e " deemed cost™ of
the debenture, the real ransaction was a payment of £2040,000 by Loewen to Dynaflex for which Loeswen rece|ved two items of
coasiderstion. The frst item was a debsnfurs which would be redeemed for £140,000. The sscond Hemn was a tax credit for
£102,000 regulting from the "designation” made by Evnaflex in the prescribed forms files with Bevenns Cansda, B owaz a
"package deal” in the sense that Loewen would not have paid the zggregats amount of 200,000 to Dynaflex uniess he received

boch ifems of conslderstion.
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0 A dax credit is very diffarent fom an amount deducted in computing income or taxable income. A tax aredit las dol-
lar-for-dollar value because it i applied directly to the amount of tax otherwise owlng: whereas a deductible amoimt will
reduce income tax only by the taxpayer's marginal rate of tax a5 spplied to such amount, Therefore, Loewen's real transaction
was an outlay of 5200,000 for a total condiderstion of 242,000 (being 140,008 plur 3102000}, That fransacticn was not
ageoesed and 20, 1 my view, the Courts ded not lave 1o decide whether Loewen's tax credii of £ 102,000 was part of his procesds
fram a cagital ranssction of an income iranssction. Bacause the Minister's asséssment of Loewen was based on the redemption
of the Dynaflex desenture in malation from the rest of the SKTC transaction, i wes sacy for the majority in the Federal Courtof
Appeal wo conelude that Loewen's acquisition of the debenture did not have a profit-making capability. Hugessen LA stated a2

page 78 {D.T.C. 6267):

As previously indicated the appellant did not require redeenption of the debenture until January 1985, That redemption
was for the stipuiated price of 140,000, Since the appeliant bad paid $200,000 for the deheaturs, he suffered an actual
loss on the redemption m the amount of 360,000, Furthermore, since the debenture was redesmable by either the
company or the holder, it is inconceivable that it could ever have a value in excess of $140,000 and it was accardingly
imposathle that redemption could ever result in a profit to the halder,

and at page 82 (D.T.C. 6270);

Accordingly, while the sppallant’s cost of acquisition of the debenture is deemed for tax purposss 1o be redoced 1o
$100,000, that i$ a fiction; his real cost remains £200,000 and the fictionally reduced cost cannot be used to actribute 1o
the transaction itself @ profitamaking capability which it does not have in reality,

2]  In these xppeals, there are no apecial provisions of the At which desin the cost or value of the Morrissesn A o be
differant from the cost or value in the transactions actually effected by the three Appellants. | do not regard the Lomwen case ag
heipful in determining whether the Moerisseau Art was capital property to the Appellants,

Z2 A donation of propery to any person docs mod, in imself, determine the character of the property 03 "capital” or “rading” m
the hands of the donor. For example, a car dealer may donate & new car to  local charity to raffle off as part of a fundraising
project, The new car was never ¢apital property to the dealer but was always stock-in-trads, If the local charity issued & receipt
i dbe dealer for an amount equal o the dealer's cost (wholesale price), the deemed proceeds of disposition under subsection
65 17 would equal cost; there would be no profit 1o the dealer, and he would have o charitable receipt to deduct in computing
taxable income. If the local charity issned e receipt for an amount equal to the retail price af the new car (an amount which the
dealer could expect to receive from a customer), the desmed proceeds of disposition under subseclion 691 would exceed the
dealer’s post; the dealer would include o profit in computing income; but be would have & greater charilable receipt te deduct in

computing faxable mcome.

23 Inconfrast fo the cor deaber's donation of & new car to charity, consbder the wealthy individunl whe late in life donates toa
public gallery a significant work of art from his orher peivate collection. The work of art was always capital property o the
donor, The donation 1o the public gallery would wipper deemed procesds of disposition under subgection 890 1) whick (as-
suming that current vabue exceeds the donar's cost long ago) would resull in a capital pain to the donor. If the work of ar
qualified as Canzdian cultural property, the caplal gain may be exempt fFom tax under subparmeraph 390 1a)0. 1], Olberwiss,
the capital gain woald be subject to tax but, in either event, the donor would have a recsipt from fhe public gallery to deduct in
computing taxable income up to 1988 or to provide 8 @x credic in subseguent yvears,

24 Certain property like food or gasoline is never capital property because by its nature it & scquired for consumption. Cdher
praperty by lis naturs is capital property o the énd user. A house is capital property 1o the person who uses it for & dwetling
althowgh it was inventory o the bollder. Heawvy machinery iz eapital property to the person whe uses it for industrial preduction
but i was inveniory r the Cormpany which manufaciured i 1o s2ll, Anoil painting in the bome for personal enfovment & capitst
property o the howms owner but the same painting was inventory @ the art dealer from whoem it was perchased. Whetker
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non-cansiwmable property is capital property depends primarily apon the owner's actisml use of it and his o her intended use &t
the time of seguisition, In order fo dedermeine whether a particalar non-consumable proparty hns the character of "capial” or
"rading” in the hends of a particular owner, the Courls developed the tests set out in Hagpy Valley Farete and Fiesi Jnvesiors

e vt ion which [ have sammanzed shove,

2% The Moorkssean Art was cerrinly non-consamable property. The Respoadent argess that it was rading propesty to (b
Appellants because, at the time of aaguirition, they saw it a5 a bargain, They were satisfied thar the prices they paid in the 27
acquisitions wers wall below what they penuingly belfieved tobe the falr market value. Also, they had oo immediae ingeation 1o
hang ary of the Mormizseas Art for their perseaal enjovment of to decorate their professional officss. The various pleces were
stored from time to time in redundant office space or, Jater, i spuce adjeining their professional offices. All of the Appellants
testified at length and I find their evidence to be credible withaul gualification. Their evidencs & that they did view those

acquisifions as basgaing.

26 Mr. Zelinski deseribed the first purchees of Marrisssan Att in March 1284, He recetvad 2 phone call one Sunﬂu.r #FbeT-
noon from & man named Gary Lamont who said that he kad thres paintings by Norval Morrisseans which could be purchased for
53,000, By coincidenss, Mr, Z2linski had been listening fo "Sunday Moming Magazing” on CBC Radio that very moming and
bed heard a lengthy report on Worval Morrisseg -- his prominepce within Canzda - his international reputatbon - i founding
of the "Wondland Schoal” -~ snd the sequisition of ki works by collectors and galleries, It was in these circumstances that Gary
Lamont phoned Mr. Zelinski one Sunday in March [ 984,

7 Mr. Zelinski discussed the Lamoent offer with his law panners whe included the other tag Appellants. Mr Whent was s
leng-time admirer of Morrisseau's Art and, by 1984, had slready scquired abour 40 paintings by Morrissean which wers hung in
pr. Whent's home and office. Mr. Pusting enjoyed works of ant but had oo paricular interest in the works of Momissean, The
parmers In the Appellants’ law firm decided 10 accept the Lamont offer, They purchaved three Morrisseau paintings on March
16, 1984 dor 33,000 From March E6 to June §3, 1984, the Appellants and their partners purchased 20 warks of Morval Mar-
risseau in seven different ransactions for an aggregsie price of 313,500, See Exhibit A-1 52, There is no doub that alf of the

Appeltants saw the purchases as bargding, [n crogs-examination, Mr. Zelinski pave the following answers;

2. Now, siz, if | undersiand your pasition in lerms of your motivation, isn't it true that at the 1ime you were first .
quiring — at the time you acquired tive first batch of Morrisseeus, yoo did sed have in mind the possibility of donating

them to Insiutions?
A, When wee fire acguired the firse, you're comecs,

O And if [ understand your position, if 15 that your operating medivation af the tme of all of these iranszcéions was that
they were being offered to you for prices which were substantially lower than what you believed thern fo be worth

A, The motivation Far the acquizition of all of thess paintings was not that specific. | was being motivated to buy thess
paintings beconse they were bargains.

Late in the acquisition of these painiings — when [ say labe, by the time we wese [n 3 positlan to dorate to CGilenbow —
1 hawe 1o hanestly say, this sounds — might saund frits, bt we all belisved that we were daoing what Parliament wantsd
to henve dane, [ think we all believed that we were acquiring national treasares. We were preserving national rezsures,
They wese gaing to the public domain. We could have retaived them for curselves, We in fact had acquired 75 per cent
of them withow! even knowing whedher they would qualify a: pationa! reasuwres,

And frankly, sir, 1 think that towards the end, everyone of 15 - oot even towards the end. When we first heard of this,
we wers pleasad af the concepl. At the and, we were dedicated to the cancapt.

2. Bat sir, in beres of the apswer to sy guestion of whether 2n cperating motivation was -
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A. An operating modivation?

0 Yes.

A. All Fight

(3, The price of these pamlings was substantially lower than what you belisved them 1o be worth, Your answer is ves?

A My angwar 1 yes (o thar ¥ owr sriginal guestion was whether that was the 2ale motivating fetor for the acguiition
of all the paintings, as | undersfood the question, 1 c2rfainly was an important aspect of the acquisiton, Acquistions.

[, Sir, 1=n't ot your position thal inacguiring these paintings, i was like acguiting a loanie for a dime?

A, Yes, 8ir, Thats my exposision from the cress-examination {xic = examination for discovery).

28 [Teanscript pages 139-41.]
2% Mr Whent during his sxaminztien-in-chief gave the following answers:
0. Dnd the price at which they were being acquired have anyihing to do with the opportunity that you are speeking of?

A, Mo T have & Lot of faith in Bob (#e - Zelinski) aod he ndbcaed hey were 1M deal, in bis opdnion, a fair — nat e
fair deal, n good deal, az I recall him saying, and 1 wes prepered to participans in it

£ What didd you understand "good deal” to mean?
A, The prics was rlght [t was o good buy.

). Would “good buy" mean a bargzain acquisition?
A Yeon

30 [Trazsecript page 11.]

31 I have no kasitation in finding that the Appellants saw the various purchases of the Morrissean Art as bargains. In other
wards, the prices which the Appellants paid were always substantially lzss than what 1hey believed 10 be the markel value of
ibelr purchases. Froa thal established Fact, (he Respondent argues that the character of the Mormisseau Art was trading propermy
to the Appellands and net capital prapery. Doeshe simple purchass of same ohject al a bargain peice characterize the objsct as
tmding property to the purchaser? If the enswer in law is yea, there are thousends of Canedians whe spend their weekends
crulsing garage sales and fea markets in search of bargains and, unwittingly, become traders with respect to thelr purcheres.
da ned aecapt the Respandent's srgument sven [F i 15 based on the Appellants’ many (27) pusrchase teansactions.

32 lamtempied to state that it s human patuee to buy objects a1 prices which 1he baper balieves ase bargain prices even when
the buver does not know at the time how the abiects will be used. This was the situation facing the Appellaniz in their early
acquisitions of the Momisseau Art, They had n good sense that sach purchase was & bargain opportanicy and they acted upon it
They were canfident that they could not lede on esch purchase becauss the value they obtained was greater tham thefr cost, It is
werth pating that the Appeliants did not purchase all ol the werks of Merrissean which wers offered fo thens. They had a certain
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sense that some works were superior io others and they purchased only what they regarded as superior. Also, they mads no
artempt ta negotiate a lower price. Either they purchased at he affered price or they did not purchase at all. 1t was a question af

what to do with these bargains as they were assembled,

33 AMlhowgh Mr. Whent had a personal liking for and had acquired sany works of Netval Mosissean, the Momisseaw At
wis not purchased by the Appelianis for their personel enjoyment or for its aesthetic value. It was simply stered |n o near their
office premises pending a decision on its ultimate use: The Appeliants stated that they could have retained the Momisean Arl
for an indefinite period of time and [ believe them. They were not undar any personal financial pressures to recover their costs.
Apart from their natural desire to acquire bargains, the Appellants hod no specific mative or Intention with respect to their early
sequisitions. The possibility of selling some of the sarly acguisitions was considesed but not 2cted upon

34 Eventunlly, the Appellants heard about the twofold tax advantage which could be obtained by donsting Canadian cultursl
praperly 1o a prescribed institulion. Apparently, they were first mformed by the accountants who audited the (inancial stage-
ments for thelr law parinership. They then obudned a brachure from Revenns Canada which described the concept and the
conditions which had to be met. They accepied the concept and decided to donate the warks of Momissean they had already
soquired and to acquire additbonzl works for subsaquent donations.

35 Like good lawyers, the Appellants obfaned the necessary dovoments and followsd the necessary procedures. A bill of
sale was signed for each purchase and provineial sales tax was paid, When necessary, Norval Mormisseau himself certified that
e was the artist or that a particular third party bad authariey to ssll bis works, These pre the prudent steps which any parchaser
would take and they do oot [ndicate & capital or rading iment, The Canada Culural Property Export Beview Board was asked
o d=termine that the stsfubery criterin bad been met; and PATDIAC was asked w appraise various batches of paintings. Again,
these were necessary steps to satisfy the conditions in paragraphs 3%1)a)and 110{1%b.1) of the Act and thev do not indicatea
capital ar wrading mtent,

3& 1 have already stated above my opinion that, (£ the Appellants had sobd the Momisseau Art at the same tirmes and in the
same [ive batches and ai the same valuss a5 the five zctual donstions b public galkres, those hypothetical sales would have
besn adventurss i the naturs of trade. The concept of “secoadary intention”™ referred o in Racive and D¢ Salaberry Realtier
{supral would have applied o these bargains. Without any sakes, howewer, the status of the Morrisseau Art as capital or trading
prapersy could nat be determinsd in the first few manths of awnership by the Appeliams. Therr early purchasss as "bargains®
wers nof decerminative, They might have divided the Mormisseau Arl among themsalves with sach individusl |eft to retain, 5211
or gift his partion, They might have consigred it all t private galleries m Toreato, Montreal, Calgary and Vancouver for sple.
They might have dezided sollectively to gift & pottion to public galleries: retain a portion for themselves: and 4el] the remaining
partion. There were unlimited possibilities open to the Appeliants concerning the ultimate use of their early purchases. Within
six or eight moenths of thedr first purchase, they had decided upon the gifting program o public galleries and had actually put
that program inte effect by December 1584 when they mode their frst gift of 39 paintings to the Thunder Bay MNational Exhi-
hition Centre and Cenire for Indian Ar,

37 Until the Appellants made a decision with respsct to ultimats use or resals, the stans of their early purchases was in
limbe. Cnee they decided fo denate their esrly and subsequent purchases te public galleries, that method of dispoaition crys-
tallized he charscter of the Morrissesu At as capital property in their hands because (i) they had no opportunity for profit from
that method of disposidon; and (ii) they had no other established use or intended method of disposition befare that time. They
wire not Jike the car dealer who donates a new carto a local charity or the long tirme art colledtor who donates a significant work
to & public gallery. In comunon law, & gift is a volustary Fansfer of property withoul comssderntion. The Appellants did mot
receive any consideration from the donee public galleries, The fact that certain financial advantages (§.e. income tax reductions)
scerued to the Appellants under the previsions of the frcome Tax Aer from their donations of the Morrisseau At to prescribed
instiutions dees not by itself impart 8 peofl motive o these donations ar chuss the Morrisseau Art to be reparded as anyihing
but capital propesty at the times of those donations. Ia Frieaberg v K, {sub nom, Frieghorp v, Minisier of Nationa] Rever)
{Eielk o, Frieaberg v, Covodaly, [0992] 1 CT.C 1, frab mom. B v, Friegberg), 32 DUTOC 6021 (FACALY, affimmed [1543) 4
E.CR. 285, [1993] 2 C.T.C. 306, 53 D.T.C. 5307, Linden J.A. delivering judgment for the Federal Court of Appeal stabad at
pags 3 (D TAC. 60330
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[t iz clear that it is possible to make & *profimble” pift in the caseof cernin culneal propemy. Whers the acnf cosg of
scquiring the gift is low, and the fair market vabue is high, if iz pogsible that the tax hensefits of the gifi will be greater
than the cost of acquisition. A substantial incentive for giving proparty of culiural and nationsl imporance is thus
created through these beneflis.

Second Cruestion: Fair market vafoe of the Morrisseas anl

3% In this lengthy irial, there were sy witnesses who gave evidence with respect o the falr market valie of the Morrissean
Art. Four of the wimesses (Walter Mooz, Donald C. Rebinsan, Donald G. Lake and Jossph MeLaod) were qualified as sxperts.
Two other witnesses (Edith Y eomans and Ceoffrey Joymer} gnve material evidence bat T regard Mr. Joymer as having axpert
knowledge on the subject of what kinds of art are begl sold 21 auction, At the commencement of the hearing, according 1o the
pleadings, the paries were far apart i their valustions. The aggregite cosf of the Momisseau Art fo the Appellants was
F130.000. Upon issuing the reassessments, the Minister sssumed that that amount was the fidr markes value at the times of the
respeciive donations becauss the Morrisseau AR [acquired in 27 transactions) was all gified away withio two vears of its ac-
quisition. The Appellamis claimed that the fair market value of the Morrlssean A &t the times of the mespective donations was

Eo90,000,

32 Io order to qualify for the capital gain exemplion in subparagragh 391 1(aki1) of the Act, either the ant itself or goed
guality eolour photegraphs of the arf had 1o be sent to the Canadian Cultural Frogerty Export Review Board 1o determing if the
arl mel ihe eriteria sst out in certain provisions of the Cwifwral Praperty Export and fmport Act. Thess steps wers taken and the
Board determined that the Momissean Art met the requined crizeria. The Appellants &0t to the Professional A Dealers As-
sociation of Canadn (PADAC) three st of the same eolour photopraphs which had been sent to the Board, PADAC performed
an appraisal of all of the works comprising the Mormisseau Art which resulted in an aggregaie value of $990,000, This is the
valus which was actepted by the four public galleries when they issued their naspective receipts to the Appeitants for the do-
nated art; and the Appellants used those receipds to deduct in computing taxabls income the maximiem amounts permirted under

paragraph 11001013 af the Act,

40 When preparing for the hearing of thess appeals, the Appelinnts assumed that PADAC would produce the individuals wha
had performed the appraisals back in 1984, 1985 and 1986, Unfortunately, ten vears had passed before these appeals came on
far hearing in 1995, [n 1994, PADAC informed the Appellants that they (PADAC) could mot provide an apeeaisal this long after
the event. The Appsllants threatenad begal aciioo against PADAC and were requeined 1o retain Mr, Robinson on their own as an
independent appraiser. When these appeals were actually heard, however, the Appellants were able to call Mr, Moos and Edith
Yeamans (4 former smploves of PADACY who had actually performed the valuations of the Momrisseay Art. One might think
that Mr. Moes and Ms. Yeomans appaared under some pressire becmse of the lepal action which the Appeliants had threstensd
againgt FADAC bud | found their evidence o be fair and ohjective as a description of the method followed by PADAC to
decermine the falr market value af the Morrisses A, 1 do not mecessarily accept their evidence s proving the fair market valis

of that ArL

41 - The Appeliants called as expert witnesses, Walter Moos and Donald C. Eoblison. Mr. Moag has lengmihy experience as a
professional art dealer; he is 2 member of PADAC; and hs was chairman of the Appraisal Commites of PADAC from 1967 to
1589 which covered the period (1984-1986) when PADAC was asked to appraise the various batches comprising the Morris-
seaw Art. He explained bow the PADAC appréisal was pecformed 1o arrive at an aggregate value of $990,000. Mr. Rebinsen is
also an experienced profescional art deales. He sxpressed his opinicn that the total fnir market valae of the Morrissean Art in
1983 and 1987 was §1,104,755. This opinion not only supported bur exceeded the aggrepate values (§990,000) appraissd by
PADAC and accapted by the four public galleries which received the Morrissean At as domations.

42  The Respandent called two expert witnesses who had worked sopether to produce a report on fair markat value. The
Respondent had retained Donadd G, Lake who had in term retained Joseph McLeod to assist him in the vakuation. Mr. Lake and
Mr. McLeod are both professional art dedlars but Mr. Lake does not sell the works of contemporary artists like Morrisseay
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wihareas Mr, Meleod actoally sells some of Morsizsean's works. My, Lake apd Me. MeLeod both teatified. In Mo Lake's
opindon, the fair rrarkes valiee in the relevant vears of the Morrissean At considering the works individually was 510,300, Mr.
Lake had been asked 10 consider whai could be dome with the Morrissese A on the open market if 3 single owner had at-
tempted to sell it within a relatively short (24 month) peciod of time. He applied a block discount of 50 per cent and would value
the Mormisseau Art 08 52335,155 in the hands of such a single awner,

43 The litigation commenced with » spresd of approximately S860,000 between the fair merket values alleged by the res
spective parties (E550,000 and 5130000}, When the expert witnesses had finished their testimony, the spread was almest the
same bacause Mr, Robinson, the Appellant's primary eXpert witness, came in with an aggregate vale of $1, 104, 795; and M.
Lake's value afler the block discount was 5255,155. Before reviewing in detail the evidence of the expert witnasges, 1 will
sumrarize certain ststements about Nerval Morrisseay on which all of the expert wilnesses are in agreement.

44  Norval Morrissesu was bom and ralsed & an aborigingl commumity in ooribwsst Oniario near Thunder Bay. He wasg
"discovered” in the summer of 1962 by Jack Pollock, the owner of a well-known privale gallery in Toronto. For mans years,
Pollock was i principal distributor of Morrisseau'’s paintings, By 1981, Mormisseau's works were well distributed chroughout
Canada and he wag the subject of more than oné book. In the early 1980, there were {wo évenis which kad a sipnificant effect
on tee career of Morval Morrissess a8 & professional artist Jack Pollock ceased to be Momissean's principal distributes about
FR1/32; the Pollcck Gallery declared bankrupicy in 1983; and Mr. Polinck want fo five in France. Also, Morval Mormrissean
developed an undisciplined lifestyle. He kad a sariooe problem with aleshol, Theére were references mosome of the evidencs 1o
situations in which a painting could be obiained from Norval Morrissean himsal{on tie stesis of Thunder Bay or Vancouwer
for a5 Jitthe as a bottle of wine. Morrisseau's lifearyle was known in Thunder Bay where he spent a good part of his time, In
glving their evidence, the four expent witnesses were In agreement that Norval Morrisseau is one of the preatest contemporiry
artasty iy Canada in the Tast half of this century.

45 Morval Morrieseau had o soloexhibdtion at the Pollock Gallery i each of the vears 1962, 1963, 1972, 1974, 1974, 1676,
1977, 197% and 1981. There i no evidence that he hed a solo exhibitlon at any private gallery in the years 1982 through [ 980
He may have besn productive m the period 1 #82-89 but he was operating without the benefit of a sponsoring galiery; there wes
o private gallery which had the exclusive right to distribute his a0 When determining the fair market value of any propersy a
a particular time, the sale of comparable progerty arcund the same tirss i an accepted method of determination. In this case, the
expert witnesses did not produce evidence of any sales of Morrisseau paintings by private galleries i cthe years [9R4, [385 or
|986, All of the evidence indicates that this was a very low period in Mogrissesu’s peesonal Hfe,

45 Whalter Moos was called as an experi witness for the Appeilanis because he was chainman of the PADAC Appraizal
Committes when the Appeflants submithed the Momisseau A for appraisal. Mr. Moos has been th busingss for over 35 yoars in
Teronte &5 an owner and operator of an art gallery which represents contemposary Canadian and intemnational paintings,
sculpturs and warks on paper. PADAC was cstablished in 1566 and inclades the largest representation of private commercial
galleries in Canada which in fumn represent most of the country's leading artists. The mandate of PADAC includes b promio-
toon of arl and artists; PADAC encourages the mwaneness of the wisual arts; and i establishes ethical standards for the operation
of commercial gallerizs. For more than 23 years, PADAC has provided ta public galleries and insfitutions a professional in-
dopendent appraisal service to assist in determining the feir market value of artistic warks for donatian, tax and estate purposes,

47 In the period |9B4-86, there were two Individuals who were responsible for the PADAC appraisal service: Mr. Moos ag
chairman of the Appraizal Committee and Edith Yeomans as Exeoutive Administrator of PADAC, a fill-time paid position,
Ms. Yeomans was Executive Adminlswator for PADAC from 1980 o 1988 and is now engaged as a qualified appraiser of
artiatic works. Mr. Moog described the gemeral appraizsal procedares of PADAC a4 the relevand time as follows;

L. After receiving an appraizal reguest from a client, Ms, Yecmans would serd an scknowledgement letter enclosing
appraisal infowmation sheets, a form of agreement and the conditions of appraisal,

2. The client would retarm the appraisal information sheets, the agreement and three photographs of each piece of art 1o
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be appraised,

3. Mr. Mloos snd Ms Yeomans would consult b select specific spscizlists fo perform the appraisals,

4, Ms, Yeomans would send the selecied appraiser (or appraisers) the photographs of the works along with the ap-
praizal information shess,

5. The selected appraiser would write his opirien of the fair market valoe on the appeatsal information sheeds; sign the
shests; and refurn them to Ms. Yeomans

fi. The appraisal would then be presented to Ma. Moas a5 Chairman of the Apprisal Committes who, apart from the
Pressdent, had exclusive signing authority to establish o fair market valos based on information inthe file. IEMz, Moas
conclisded that additional mformation wag necessary, Ms. Yeomans would carmy out further research and enquiries.

7, When the values had been assigned by Mr. Moos, o certificats was prepared listing all the works in a particular
donation, and an invoice was drawn up for each certificage. The clisnt determined wha the certificae would be issued
o [the donor or the instimtien} aod whether the PADAC appraisal foe would be paid by the donos or the instiation

gccepting the denation,

48 Whenever possible, PADAC would obtain three appraisals from persens with expert knowledge of the art work being
sppraised In some circumstances, thers may b= only one o1 two persons with expert knowledge of a particular arie's work,
Regardless of the number of appraisers involved, the chairman of the Appraisal Committee would be the final arbitrater of the
fair market value baged on hix expertise, sxperience and judgment. Although Mr, Moog had never sold 2ny works by Morval
Marrisseay, be felt confident that he could be the final arbitrator in the appraisals of the various baiches comprising the Mor-
tisseau At because he had followsd Morrissesu's carcer through sales & the Pollock Gallesy and he fiad attended many of
Morrisseau’s salo exhibits at thar Gallery. Alsc, Mr. Moos had been aware of Morrisseau's rising prominence as a Canadian

artist,

4% When PADAC first received a request from the Appellants in the spring of 1984 10 appraise 12 works of Norval Mos-
rissead, Mr. Moos and Ms. Yeomans decided that Jack Pollock was the eminent authority on Mormrisseay, Because Jack Pollock
was living in France when the appraisals ware requested, PADAC contacted Eva Quan whe had been Mr. Poilock's gallery
asssint for over 13 years, Ms. Quan advised PADAC that an apgropriace valuation ol Mostissesns work eonld be determined
an {he basis of $3.00 per square inch. This formula for appraisal was supported by the owner of a gallery in Peterborough,
Cnfario who had experience with Morisseau's work and by the owner of & gallery in Western Canada. Mr. Moos report was
eritered s Exhibit A- 156. At page % oF that réport, he déseribed how he went about the PADAC appraisal of the first 12 waorls

submitted by the Appellanis,

Me. Yeomans presented ma with the eppralzal file condalning the pppraissl sheets completed by Ms. Quan and the
olbver valuation information which kad been obtained, [ asgigned 5 farr marker value of the Memisteau works, taking
it account all informatkon in the appraizal fils and my own expertice and knowledge a5 an art dealer, [n particular, |
wag informed on values of work by comparable artists to Morrisean as [ had handled mony First Mafions artists. A
review of the Appraisals clearly indicates that there was no mechanical application of the $3.00 per square inch
frrnula but rather that it was used as & guideline and the final valuation was determined by the overall artistic merits of

each arn waork,

30 Attsched 1o the Moos report gre copies of sight cerfificates issued by PADAC dealing with the works of ant by Morval
Merrizseau which had besn acquired by the Appellznis, The dates ofthe verious centificates, the number of works of art valued
i each cemificate, and the publlc galberies which received the art ars 2t o in the table helow. 1 have identified the recpective

public palleries from Exhibit A-153.
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PADERC Cartificare Waska of Art Fublic Gallery Doned
September 25, 1994 12 lduplicated in Jan. 11/85)
January 11, 198BS 23 Omtarie Heritage Poundation
Warch 11, 1585 a5 Thunder Bay Mational Eshibitlon
Cenktrg and Centre for Imdian Art

April 2, 198BS 15 Bamtlean Art Galleary
May 30, 1545 3 Hamilton Art Gallezy
Howambez 3, 13085 23 Hamiloon Art Gallery
Wovember 19, 1385 i Hamilton Art Gallery
Fabruary 5. 19E7 B Glenbow Albersza Iastitiabs
Tetal nomeesr of Works c23

===

31  Thereis some duplication in the above cerfificases because Mr. Mooz stafed in his report (page 23 that the works included
in the first certificate are covered by the second certificate. Excluding those 12 works in the first centificate which are dupli-
caled, the PADAC appraigals in cerificares 7 through B inclusive covered 211 warks (223 minvs 12) and nssigned thes an

agprepate valoe ol 3602 D00 which | siate ps 3900, 000,

32 EvaChaan was consulesd by PADAC with respect 10 the first thres appraisals. 1t is the recollection of Mr. Moo and Edilh
Yeormans that bz, Quan was not available for congultotion with raspect to cemificates 4, 5, 6, 7 and 8. In concheding his
comaments an how the Morrisseau works were appraised, Mr. Moos stated at pages 10-11 of his report;

Evalustion formulas, such a5 the one developed by Tack Pollock for Morrisseau (height x width x £3.00) are frequently
ptilized by Art Deabers to defermine the bass price of an artist’s work.

Essenbialiy, 2 formula provides o desler with 2 stzndardized anit with which o build & price strocture. Obviowsly, an
appraizake are not a purely objective endeavour accomplished by the mechanicsl application of a formuls and any
formala in an appraisal process is supplemented by en informed awareness of the anist’s work and standing in the art

dammanity.
53 I will repeat here the last sentence from sthe pavagraph on page 9 of the Moos report queted above:

A reviow of the Appraisals clearly indicates that thers was no mechanical application af the 53,00 per square mch
formuain bt rather that it was wsed as a guideline and the final valuation was determined by the averall artistic ments of

each art work.

3 Inzummary, Mr. Moag suparimpesad s judgment of artistic merits on the Pallock Gallery guidehine of $3.00 per squans
ingh.

55 When Mr. Moos was doing the PADAC appraisals in 1984-85-86, he was not able 1o find any sales of comparakle
Maomiseeau worke through privace gallerizs in those years. He therefore relisd on the guidelive of £3.00 per square inch which
hiad been developad in the Poliock Gallery end was passad on io PADAC by Eva Quan, That guidelite bacame the basis for all
of the PADAL appraisals. M. Moos did not rely on any gales by auction becasse, i bis view, the Canadian suction market for
art concems itself mastly with historical as (e, the artis is decensed) whereas contemporary art (1.e. the artist s alive and sl
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praductived is sold mestly i private galledes, This view was supporied by Mr. Joyner. Although there ars exceptions to that
general view, Mr, Moos thought that Morrissesu dad nod sell well at auctions, (Transeript, Day 3, page 49)

56 The Appellants retained Donald C. Robinson &5 an expert witness to express his opinion with respect to the fair maskel
vafue of the Momrizsean Ari Mr, Robinson's report on valuation is Exhibit A- 138, He became inerested in art while shedving
engineenng ot the University of Tortnio, After working as dn enginsér for o oumber of years, he went into the business of
Canadian art on 3 foll-time basis in the 19705, He kas 20 vears sxperionce o5 an art consultant, & private dealer, and as dirsctor
of tha Kinsman Kabinson Gallerles at 14 Hazelion Avenue in Torondo. Beoween 1975 and 1980, he published and adited the
Cargadlan AR Jnvestor's Guigle, 3 quarierly publication with subseribers across Canada, Alse, he origineted e Caragion
Miarizrr Art Index which racks the prices ol major Capadian auciions of ceriain woarks by a selected group of historical artists
like A%, Jackson, Emily Carr and Cormelius Kriephoff. A deseription of the Canadian Masters Arf Index agpesss af Tab 14 of
Mr. Rebinson's supplementary report {Exhibit A- 5% commenting on the LakeMeleod opinioa.

57 Mr. Robinson has an extraordingry knowledge of the works of Norvzl Momissenn becase, in 19940, his gallery became
the exclmsive disributor of Morrisseaa's new warks in Canada. Mr, Robinson deseribes this relationship at page 4 of his repart

as forllowa:

Cm March 8, 1900, whils living in Vancouver, Morrissese sipned 3 formal writien agreement giving Donald Robinsan
and The Gallery {i.e. Kinsman Robinson Galleries) the exclusive right o market his paintings and drawings for
Cznado, In 1984, the sgreemant was changed to allow deakers in provincess other than Ontarto o sel! the work, The
Gallery remalng the exclugive daaler for Cnitario

38 Mr Robinson's gallery first sold Momisesan paintings in 1887, Doring the years 1987 and [988, he sold 15 Mormrizseau
works which are listed under Tab & of kis report (Exhibit A-158], Théss are the actual gallery seles which sre closest in time fo
the vears under review {1984-1986), When Me. Roblason signed his exchisive marketing apresment with Morval Morrisseau in
195, they established a price list for pointings of all sizes, Because Morrisseau does ned always paint in "industry- standard”
COMMON Sizxed, it wils necessary io eslablish a lnrge number of sizes based on length plus width (in inches) 1o facilitate pricing
works of any size. That kst appsars at Tab 11 immediately following page 16 of the Robinson Keport (Exhibit A-153), The
price list dated May 1. 1990 begins with a length plus width total of 28 mches priced at 32,000 and increases by 2 fnch in-

erements up % 332 inches priced at $15.400,

38 Mr, Robinson siated that the new price fist in 1350 wae sel Dedow the generally accepted resale marker prices for Mar-
rissean paintings af that time as & daliberars marketing strtegy 10 ensure 8 serics of sell-out exhibitions. The strategy sesms 1o
have warked because, in 1994, the Kinsman Robinsan Galleries presented an exhibit of 40 Large Morrisseau paintings with the
artist in strendapce. All of the 40 paintings were sold at a private eliems’ praview before the exhibit opensd 1o the public. And in
19%], they presented an exhibit of 45 medium to lavge paintings with the artist in attendance. This exhibit waa opéned by Dr,
Robert MeMichael, founder of the MeMichael Canadian Collection. Again, all £3 paintings wers sold at a peivate preview and
the exhibit opened sold-out. Mr. Robingon regarded those sold-ous exhibits as & viedication of his 1990 price list and 1 think that

they were,

40 On Chart Il & Tab § in his report, Mr. Robinson plored his 18 actual sales in | 98788 apaingt his 1590 price |i end the
£3.00 per squars inch formula of the Pollock Gallary which had besn acospeed by PADAC, The 10 works which wees acrylic an
canvas gererally sold o little bebow the 1990 price Fisd and a little above the £3.00 per sguare inch formula This was My,
Bobinson's metbod of checking his 1990 price list against his own acual sales in the years 1987/8% and the Pailock Gallary

farmula,

€1  To perform his actual appresal of the Mormisseau Art, Mr. Robinson followed a thres-step process. First, he examinad the
cotoar photographs and informatian sheets for éach of the 211 paintings. He then comsulted Bis 1990 price list (the prices he had
negatisted with Norval Morrisseau Fimself in tha speing of 1990 - se2 Tab 11 of Exkibi A- [ 58] b0 sed the initial peice based op
gize. The initial price was then adjusted in specinl cases only when the quality, composition or subject marter sugaested that the
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market vatue should be higher or lower. | have compared the Rabinson appraisals 2t Tabs 15, 16, 17, 18, 19, 20 and 21 of his
reniart with his 1990 price fist at Tab 11 and confirm that o significant number of the pamtings were appraized at the same
respective smounts 22 the comesponding siees in the 1990 poice list, 1n oifier wonds, I:_w.u oaly in sp:-;m_l case wh_ula thae Enitigl
price was #djusted for quality, composition o subject matter, The aggregate valuation for the 211 pantings using the 1540
price Tist and allowing for quality adjustments was $1,227,350.

62 In the second step, Mr. Robinson determined that & portion of the Momizsesu printings sold by him in the years 1957,
|98 and 1989 were discounted. After afimirsting ahnormel discounts given in very few specizl circarnstances, ke found that
the average discount for all three years was approximately 10 per cent. In the third step, be applied 1he 10 per cent discount to
this first steg valuation of §1.227,550 and srrived at a final fair market value of 81,104,795,

81 This is 2 convenient place ta comment on the evidence of Mr. Maos and Mr. Robinsan before reviewing the evidence of

the two expert witnesses who were called by the Respondent. In my apinitn, there are fundamental armars in the appraisal
processes fiollowed by Me. Moas and Mr. Robingon whish carge me o refect thele epinions wilh respect to fair market value.

B4 Mz Mosg, as chainman of the PADAC Appraizal Coonmitiee, used the 33.00 per square inch formuln 2 his basic guide-
line. That formula was provided o PADAC by Eva Quan who had been Jack Pollock’s gallery assisant for over 15 years. |
agaume that the formula was msed by the Pollock Gallery in the yvears up fo 1981 when i was the exclesive desributor of
Marrissean's works and i e next twe yvears until it declared bankruptay in 1983 That farmula may have been a very sound
basis for pricing Maorriaseau's paistings when he had an exclusive distribator like the Pollock Gallery of if e had channelled his
new paintings through only o few private galleries. Lising that formula 1o appraiss his new paintings in 1984, 1985 and 1986
complstely ignores the dramatic circumsiances of his personal life in those years and the ways m which those cireamstanses
winild affect the value of hid sew paintings.

65 All of the experis are in agreement that the Years 1982 1o 198% were avery low period in Morrisseaw's parsenal e He
had achieved great prominence in the years 1962 to 1951 but he developed serious porsonal problems. There were suggestions
in some of the sxpert evidence that cerfain individuals ook advantage of Moemizseaw's dependencies and vidually held him
captive for brief periods i the vears 1982 o 1980 kn order (o accunilate & significant number of his paiotings; In those vears,
tleere was ne privaie gallery like Pollock in earlier years or |ike Kinsman Robinson in later wears whick was the exclusive
diztrimutor of kiz new works. There was no private gaflery to stage o solo exhibit of Mormisseau's new pamtings with the artis in
attendance and with & select list of *best clients" to preview and possibly buy up the entire exhibit before it was open 10 the
public, From the viewpoint of the artist, be did ot have the gelfudissiphine (o selecs g fow private galleriss throtgh which he
might have channelbed his warks and possibly coptrolled the fow of his new paimtings to the market. In a nutshell, Momissesu
diel nat bave a "spoansor gallery™ in the years 1952 to 1985 In the vears 1984, 1985 and 19846, his new works were peddled on

the strectis of Thunder Bay and possibly ather places,

66 Against thar background, how can Me, Moos $1an hds appeslsal using the $3.00 per square inch formula as o guideline?
That formula was developed by the Pollock Gallery: a successiul, well established, privaie gallary in Toronto which was the
exciudive distribusor of Morrisseaw paintings for many years and which staged nine sole exhibits of Momisseau works from
1963 to P98 ] {Exhibii 135, page T). [f any private gallery had stempted (o gnge a Morrissean exhibitin the years 1984, 1985
of 1986 and had attempted to bave Mormisseau in atiendancs with his current works priced on the 33,00 per sguare inch formula,
& few inquiries would have disclesed the fact thet Momissean himself was selling hiz current works in Thunder By ot prices
which were less then 177 ofthe amounts that would heve been charpsd uader the £3.04 per square inch formuls,

67 Onthe evidence, | cannot state that no privete gallery amtempied 10 stage o Plorrissean exhibid in the years 1984, 198500
1986, T can state, hewevier, that the four e xpert witnesses did oot offer any evidence that a private gallery staged or atesmpied o
stage an exhibit of Momisseau's new works in those vears, Nor did they offer eviderce thet any privese gallery was featuring
piw Morisseas wooks in those years. For me, the absenee of this evidence lesds to the conclusion that thess was a very shaky,
poasibly non-gxistent, market in privare palierios for new Morrissean pantings in those years. The assumption of fact made by
the Minister of National Revenue that the cost of the Morrissean Art to the Appellants was equal to its fair markes valee in the
relevanl years is not an unreascnable assampiien having regard to Mosrisssaw’s undiscipiined Ifestylbe a5 the time and the fact
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that four qualified an experts did not produce any evidence of private gallerics selling new Mormssean warks in the vefevant

WEArs,

&8 161 were to assumie that The PADAC appraizal is en accurate reflection of falr market valoe, and if T were to divide both the
PADAC appraisal {$%90,000% and the Appellants' cost (5130,000) by one thousand in arder 10 work with smaller numbers (1.6,
3490 and 130), an enterprising peivate gallery owner could have gone to Thander Bay In [985; parchased o new Morrisssau
painting for £130; and sold that same painting in Toronto for $9%0. That is the commercial consequence of the PADAC ap-
praisal, That hypothetical transaction would produce a retafl price of sbowt 7« times cost. To express this thought i a ifferent
manner, the Appellants' apgrepats cost was only 13,2 per cent of the aggregste PADAC appraisal. Although | am not familiar
with: the art world, 1 regard that 25 o significant mark-up! Why I8 there no evidence of real transactions in she relevant years like
that hypothetical transaction? Dees the absence of such evidence suppart mry above conchusion that there wee a very shaky,
peagibly nofn-existent, market in private galierizs for new Morrisseau paintings i the years 1984, 1985 and 19867 The FADAC
e of the $3.00 per square inch formula 25 & gueideline was based on ks ssumption that there was a viable private gallery
market for pew Mormissess palniings in 1984, 1985 and 1984, That market has oot been proven and 1 am 1eft to conelods tha it
wias very shaky o did notexist. Therefore, the comerstone of the PADAC appraizal is serioushy damaged,

6% Among the four expert wimessss, Mr. Robinson is the one most clnsely sssociated with Norval Morrissean. He stared
selling Momissenu works on & resale bass in 1987 through the Kinsmas Robioson Ciallecies. In 1990, be becarns the exclusive
distribigar far new Morrstenn woreks in Canada In 1994, the agresinent was changed but Roblneen remnalng the exclbogive
denber for Morvisseau's new works in Omtaria, Mr. Robinson knows Morrissean well and, in 1500, n2gotiated a comprehensive
price list which established the redail prices for afl new works. The 1990 price list was the basis for Mr. Robinson's appraisal as

described ahowve

T br. Bobinson's closé associmiion with Morrisseaw 15 both an asset and a liability. 1t i an asset m the senss thai he has
extengive knowledpe of Morrissean, his palniings and the current market for Moecrissean's works. 1eisa liability in the sense that
he has & hopeless conflict of infersst in trying fo be objective about the quality or value of Morrigseaw's works when he ie
currently the exchesive distributor for Momrissean's new works in Ontario. All of the expent wilnesses wers cross-examined in
varying degress about the qoality of cerain paintings murchased by the Appellants bat Mr. Robinson, in particular, had pres:
difficulty in saying anything tuly critical of 2 particular painting.

71 Mr. Kebinson in his aporaizal made the same fundamental errof that Mr, Moos made when dolng the PADAC appraisal,
They bath fgnored the reslities of die markel for Morrissean's new works in 1984, 1985 and 19846, Mr. Robinzen ignored the
fact that Merrizeean had me private gallery sponsar in those vears, He also ignorsd Morrisseau's regrettable but down-and-out
Iifissmyle in those years, This I3 surpriding because Mr. Robinson, in effect, rescued Momissean in 1990 when he wenat 1o
Varcouver, pegotisted the exclusive distributorship; and settled the rerms of the 1990 price list which provided an ordesly
market for Morrisseau’s new works. Although Mr, Robinson had been selling Morrissezn works since 1987, it was only on 2
resals bacis and be had no direet scceds 19 the artist himeeIF or his new works il 1600,

Tr  Mr. Robiison knows bow much éffort be put inte the marketing of Morrisseay in hls new capacity a5 exclusive dis-
mibutar. As an experienced and professionnl et dealer, he knew how 1o stage a solo exhibit; he knew about advertising, how io
mitract media attention through art crtics; the importance of having the artist in attendance at least on the opening ésy and i a
private soir o for his best custeeners just befare the cpening. He also knew the impartance of having 2 solo exhibi "sold cul®
whan it opened to the pablic. He said thers was a pent up demand for new works of Morrisseau and his solo exhibits in 1990 and
1591 were both gold owl before they opened to the public, [ have no doubt that there was 4 pent up demand for new works of
Marrizaean but these was good reason for that demand, There had been no solo adhibic of Bew Mot works since the lagt
gabo axhibdc af the Pollack Gallery in 1981,

73 'There was ne privaic galkery sponsor of Mormissean in the mtervenmg years because his personal lifestyle did nat en-
cousage that kind of professional connection. Mr. Robinson was prepared to fake the risks of staging and promoting a 2oln
Morrissea exdifbit in 1930 and In 1991 because Mormrisseaw himeelf bad recovered his persenal stability; there was a binding
exchusive distributor agreement in place; the price list had been nopotiated and senled; and Mr. Robinson could rely on Mor-
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risseau’s attendance of the opening and the privaie slne. Those cireumstances did net prevail in 1984, 1985 and 1986 Theps (g
ne evidence of any privat2 gallery which, in those years, was prepared Lo take the risks. incur the costs and put Terth the effore
which Mr, Robinson did from ard affer 1950,

4 Inike introduction 10 kis repod (Exkibit A- [ 58], Mr. Bobinson makes the Gillowing stnements with respect to fair manset
valug:

.. The fair market valie s established by determining what a similar work has sobd for on the art market. This assumes
that both the buyer and the seller are petlng & armes length in a fres end open market, are bath R0y imformed, 3nd the
art has sufficient sxposure 1o szl

In the case of Momisscaw, very fow paintings have appeared at the established 2t suctions. Paintings which have
appeared gocesionally @l sscomdary suclions have besn wery poor quality ond were very ofien fakes. Therefors I is
necessary toowse the sales 81 retall &l gallerias bo esteblish Calr mackel vl

75 IF the market by "rotadl art gallerss”, | assume that asy “fully informed” cwner of such o gallery would know where
Momissean was in 1982, 1985 and 1%88; whecher he was producing noy new works (n those vears, whethes his new works wene
being sold; and how they wers being sobd. [n summary, any fully informed cwner of a régail 2nt gali=ry would know or should
have knpwn in 1984, [955 and 1984 thai Morriaseau's new works ware being sold by hde friends and relatives an e strests of
Thunder Bay at bargain prices. That knowledge would affect the prices which the owner of 2 retsil art gallery could chargs for
aew Morrisseau works in those yeers. That same knowledpe may explals the dearth of new Momrizseny warks in reil ant
galberies in those years, and the resulting demand for his warks when be came back "on stream” through Mr. Robinson in te
retail gre palbery warld of 1990

76 Mr. Robinson's uss of his 1590 price |est as his basic tool far appraising fair market walue is based on the assumption that
thars was at least one corner of 8 ratail art gollery who in 1984, 1985 and 1985 wosld hees taken the ricks, incurred the casts and
put forih the effort which Mr. Robirson did in 1990 in order i osell new Morrisseau works. There is no evidence on which [ can
findd tlgt any sweh owner of a redail an galbery exlsied fn teose vears. In facy, the evideros rns in the gpposite dirsction and Tam
ket to concbude that thess was no such gwmer. In sthes words, the assumption undertying Mr. Fobinaon's use of his 1950 price
list has not been proven. Thersfore, the cornerstons of his appraizal is ssriously damagsd.

77 1 have one further coneern with the Robinson appraisal. In Exhibit A-15%, Mr. Bobirson comments on the LakeMelead
Repart used by the Bespandent. The following passape appears a pages 5 and 6 of Exhibit 4-155:

The Canadinn art markel & the 2mes of the danations was in & slate of streng recovery from the recesmon of 198]. The
sales resuts from the major suctions are 2 good |ndicator of the overall 2t market. Sales at my own gallery usually
parulle] the trends at the major suctions. (1 use the results from the Cawadicn Masiars Ar Mhder for miy own ﬂmm[ng
purposes.) The art masket wsually recovers lates than other stpments of the sconaaty afier a recession. Afier dropping
from 1981 to 1984, the average peices schieved at suction rose substantially in 1983, In 1986, the mecovery was so
dramatic that the market ended at & higher values San the previcus all-time high reached in LOED. The market, in
general, was in a ssate of very strong recovery i two oot of the three vears in question. {See atached information an
the Canadian Masters Art ndex). There is no resson to believe that the Mormisseau market was any differcnt. Indeed,
my experignes is that it ig not. When the Cangdlan Masiers Arf Jndix 'was in decline from 1591-83, the num&r of
Morrisseaus [ was able to sell algs dropped substantially. In the lowest years of 199293, | experienced the ket

prices received in dollars per-sgquare-inch terms,

; . g uld be
~snadian ant markst to ebsork the sals of roighly two hundred Marrisseau paintings wa
a3 this was & declining market year, However, this wiould mot lanve been true [n 1985 and 1986,

and VOB, uenil it mared annther deckine o VO,

The capaciy of e {
questionable in 1984,

The markel contimaed 1 be smoog in 1987
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78 At Tab 14 of Exhinit A-159, Mr. Robinsan shows & graph of bis Canadian Masrers Art fndex from §989 Dease vear cqual
bz FO0) bo 1993 with an attached wble of the index values for each vesr. There wag a sleep decline from 622.5 in 1980 02708
in 1954, There was 8 sharp inereass from 279.E in 1984 50 B13.5 in 1989, 1984 was the fowest point in the Index in the whole
decadz ol the 19805 and the two adjoming yeass (%83 and 19855) were the next two lowest points. According lo Exhibit A-153,
the Appelianis donated the Following Moerissesu works in the respective yeans:

Domated Horks Farcant

LaBq G ZB.70%
1BBS 13113 52. 309
13EE g1 18,003
Totals 216 100 00§

== e -

Ifthe sale of Morrizsean warks fallows reughly In tandem with the Consalian Merters 4rt fnder as indicated hy Mr. Robinson
in the pazsage quoted above, | would conclude that 81 per cent of the Morrissesn Art was donated [and shewld be pppraisad) in
rw vears (984 and 1985) when the art merket i Canada was &t or near its lowest point in che 19805, Me. Robinsoa's appraizal
does nod appear o take this fzot Ioto account. Indeed, his report (Exhibit A-| 58 st2tes at page 3 that he ks expressing his apinica
& to fair market value for 1985 and 1987, | 40 ot know whether this reflects o misunderstanding between him and these who
refaired him o whether he is tepiag 1o distonee himself frem the very bow market veer of [584. By any standard, 1984 was pos
a8 good wearto be a8 cormmercial vendor of art in Canada,

1 Donald G. Lake and his wife o and operate an am store in Tononto dealing in rare books, antlgue maps and prints,
pamtings, drawings and historical documents, He hes been m business sines 1978 and hes been buying and selling Canadian ant
sice 1931 but e has not dealt in the am of Nosval Morriszean, Mr. Lake was refained by the Respondent 10 appraise the
Maorriczeaw Art aind axprese his apieian as bo its fair market valee in the pears 984, 1985 and 1986, Mr. Lake in furn retained
Jeseph Mcleod to advise bim with respect o the quality of the 216 peintings comprising the Morrssesu A,

£ Mr. McLeod swartad his professianal life as @ high school teacher in Nortbern Ontario in 1958 where he met Norval
Morrisean. Whes he retired From teaching, ke becams 2 co-owner of the Toronie gallery known s "Maslak-Melsod Canadian
Art', The gallery features the work of Morrisseas, and Mr. MeLeod i very knowledgeable of all aspecis of Merrisseau's wocks.

Bath Mr. Lake and Mr. McLeod testified at (he bearing of these sppeals.

81 Mr. Lake began his research by reading certain books and excerpts on Morristean from e National Gallery of Canada.
He consubied with Cogmo Barranca who. a5 owner of La Parete Gallery in Toronto, bas specialized in Morrisssaa's warks since
1975, He also consultsd with Avrom Isnacs who was the PADAC representative an the Cultural Property Review Board at the
time of these gifts, Mr, Lake lzerned that some persons have sccumalated large Inventories of Maorrisseau's works such as
Volpe in Torante and Hetmy in Jasper. Mr. Rebloson had referred to thess Jarge inventories in his evidence and stated that
when be opened one of his first slo exhibits of Morsiseesu, @ compelitor opened a g_al:l:r_-.- nearh:?' with a largs mventory of
Moerissean's works, Mr. Lake stated that Marcrisseau has been highly productive and informed estimates number his eriginal
warls fram 3,000 10 20,000, There is evidence that some Marrisseau's warks were on display in small comes gtores In Thunder
Bay whene Mormissean had spparsntly used his works to acquire supplies

£ Mr Lake and Mr, McLeod visited the Hamition Gallery fo view fle 113 works donated to 1har Gajl::r_-.r. They wed the
colour photographs to view the remainiag |00 odd paintings. Mr. McLecd & of the opinian tbat Meeisseau's works after 1983
becasne penernlly repetitive and decorative. Mr. Lake stated thit their visit to the Hamilten Gallery appeared to support this

theory.

i ! Id diztate
&5 Inoeder o perforn his actual apprasal, My Lake revigaed epch painting with Mr. Meleod, Mr. Melsod woa
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hile comenents concerning only the guality of sach painting: and Mr. Lake would appraise & value using auction records a5 his
primary toel because thene was 50 Jiftle information about sales in retail galleries in the years 1984, 1985 and 1986, The
LakeMeLeod Report is Exhibit -1 At page |3 of Exhibit B-10, Mr. Lake describes his appraigal process in the follawing

words:

- | bve faken anction records back thres vears and forward one year and average paper and eanvas size in order to
provide a representative indbeator for the period in guestion. These prices will be used in my derarmination of the mogt
difficult to sell works, e, the fair 1o mediocre Morrissean's. | have gtilized the 100 per cent mark up from aucdion
prices for the betier work which could be more casily refalled. The really superb items are evaluated in the £3.00 rangs,
There werg some collactors in the 1984 to | 986 period who would purchase quality works. Thers would have been
lirtle dernand for the works of lesser guality, The net result of this eppraisal approach 5 T marked up a few jtems higher
han the other appraisers and marked down he rest

84  Mr. Mcleod in his evidence was candid and blunt when commenting on the quality of the various works. In ssgument,
counssl for the Appellants tred to charesterize some of Mr. MoLeod's answera as “plain silly* (page 75) or “ant speak and
gobbiedeponk” (page 83) but T found Me. Mclsod 1o be more ohjective and less guarded than Mr. Robinson In his opinions as
Lo the guality of the various works. In answer to one question, Mr. MeLeod siated that when be and My, Lake were Jsaving the
Hamilton Gallery, the curator asked him which of the 113 donased works be regarded as inferior and might be zold in order ta
ratie funds (o frame and display the superior works. That question supporis My, Mel&od's opinion that some of the 216 works
were of inferior quality, It was the Appellants' policy to offer & group of works to n particular public gallery on an
“all-or-nothing" basis. When one public gallery (T 1hink it was Winnipeg or the Mational in Otawa) expressed interost in 3
donatiaon bus wanted 10 chonge and select among & number of offered works, the Appellants said that it had to be all-or-nathing.
There was to be no. “cherry picking” leaving the Appellants with enly the inferior works. And flnally, Mr. McLead said that
most public galleries would be pleased to receive as a gift amy group of paintings by a prominent artist becanse the lesser works
which wers not good enough to frame and display could be stored in the gallery's archives and used by those wanting ta do
research on the artist

£%  When Mr, Lake had concluded bis nppracsal and wrrived st & fair marksl valie of 510,000, ke was asked to consider
whether a block discoant would be appropeiats for a hypothetical onmer (ke the Appellants) who wanted to sell all 216 works
In a very shart time span. Afer comsidering a number of options, Mr. Leke stated biz opindor a5 fallows a2 page 39 of Exhibit

R-10:

Mo matter how one considers this assemblage frorm the standpoint of the real market, it is our considered oplnion there
is e winy ihal an experienced dealer could sell this material af fajr markat in & pericd of less than ten vears and then at
varying degrees of discounts. Amy approach faster thea drich & ten vear pian would involve fantastic dusconts (gieh up
foand |pcluding the possibility of @ loss. 1 believe that one would be very pleased 1o sl This collaction for an amount
of $255,165. representing & 50 per oent block discount from the individual total fair market value of £510.310. This
represents more than a doukling of cost, a margin that would plezse any professional dealer who weuld be faced with
real and continuing operating cosis.

Mr. Lake was under ibe stroneous impression that the ageregate cost of the Momisseoy Art to the Appellants wes 3113,000.

86 | do not accept Mr. Lake's block discount of 50 per cent. The hypothetical open market in which fair merket value iz
determined contzmplates purchazers and verdors acting without pressures to buy ar sell. There was ne evidepce that these
Appellants were undar any pressuse o dispose of the Morrissean Art, In fact, their evidence was to the contrary and | believe
them. The fact that they decided to give away all of the Morrisseau Art within a 24- month period does not mean that they would
artempt 1o g2l it within the same period if they kad decided 1o follow the sale rovte. And finally, Mr. Robinsan was ol ihe view
that 211 216 works could have been sold at retail within a two-year period if they had been carefully grouped and distributed o
sebactive retail galleries from Montreal and Tosonts through te Calpary and Wancoower. T am not surs how by, Roblnsos conkd
resch that capclusion when there 5 50 liftle evidence of retail galleries selling Mormrisseau's works in the years | 284, 1985 and
1986 bui the idea appeals to me as A sensivle marketing stratzgy Tor an owner who decides o s2ll without any pressure
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BT As Indicwied above, | do ned sccept ony of the opinions with respect 1o feir market value affered by PADAC, Mr. Rob-
nsan or the feam of Messrs Lake gnd MeLeod In Sibdy v B, b gom. Sibby Evare v The Ousen) [1983] CT.C 121, 23
D.T.C. 5148 (F.O.T.1), the ismoe was the Sair market valoe of ceriain land as af Docember 31, 1971, Each party called sxpert
evidence on the question of valoe but Walsh I, deciding not fo sceept the ppinion of sither expert, made the foflowing statement

at page 131 (D.T.C. 5157

While # has frequently been held that o Court should not, afler considesing all the expert and other evidesce merely
sdopt a figure somewhere botween the Ogure soeght by the contending parties, it has alse been held that the Court
may, when i§ does nof find the evidence of any expert completely satisfying or conclusive, nor any comparable sz-
pecially apt, form (5 own opinion of valuation, provided this i olways based on the careful consideration of all the
conflicting evidence. The figure so arrived at nesd not be that suggesied by any sxpert or contended for by the parties.

BE  1wdll faliow the Sibby decision and determine the fiir market vaiue of the Morrissean Art m 1984, {985 and | 986 at-an
aneount different from the values offersd by the experts.

B3 The best first hand evidence of arm's length transactions in 1984, 1985 and 1986 were the 27 purchases by the Appellams
HL &N aggragaie casi ol $130,000 (Sea Exhibic A<132), Appallnats' coursel cited a number of authorites fisr the propasition that
{b% cost of property is not rebevant i determinmg i1s fair market valus buat, whes the property iself i purchased in amm's lenpth
trursactions close 1o the valuation dates, cost may become relevant. The gifts to the four dones public galleriss were made af the

following tisres!

Dopatlien Date Mumb=2r of Hocks
Thundéer Hay National
Exhibition Cantra December 1984 39
Bntarie Heritags Foundation December 1%34 23
Hamileoon RTC Gallary Hovember 1985 113
Gl enbow Mussum Decamber 13646 i1

0 The valusirgn dates are the actieal months when the arl was donased 1o ihe four respective public galleries. The 27 pur-
chase transactions starfed m March 1984 2nd continued until Febraary 1986, The last 22 Morrisseau works were purchased by
the Appellint in Janwary and Febouary 19846 after their larpe donstion to the Hamilion Gallery. Thess last 22 works became
part of the donatlon ta the Glanbow Moteam in December 1986 T therefore conclude that the cost of the Maorrissesu At to the

Appellants isa relevant but not determining fact i he questlon of fair market valie,

5] 1 acespd the pvidence of the Appellants themselves that they were purchasing bargains in the sense that they were pur.
chasing warks of @t at prices which were bslow falr market value, T am satisfied, however, that the availability of these works
af art at bargain pricas would, of necessity, have ap effect an the falr marked value of thaose sgme warks of &t The fully in-
formed buyers and sshlers (particularly the professionsl refail gallery owners like Mr. Robingon and Mr, MeLeod) in the by
pathetical opsn masket where fair market value 5 determined for (984, 1985 and 1986 would know where Mo lsseau was
living En thode years and would koo shout the new Mommisssae works which wene avaflabls at bargain prices on the sorects of
Thunder Bay. For this reazon, [ shall withod besitation uges the cost ofthe Mortissea Art b (he Appellaniz as o relevant facs in
eny quest For fair market valug, n doing 20, | recognize thet nol orw of e expert witnesgss used the Appellants' purchass
ransaclions a5 a tool in his appraisal process. Those transactions may nol have been avallable (o the sxpert wimesses bt they

wene ceptainly deseribed in Court
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32 The Respardent's expert wimessss (Messrs. Lake and McLecod) did not support fhe value (5130,000) assumed by 1ha
Minister of Mationat Revenge in the reassessments under apposl. When commeénting on the LakeMcLeod Report, | explainad
why I did not accept the block discount of 50 per cent. Therefare, the LakeMeLeod valustian 1= $5 10,000, The other valustions

are PATHALC at $E00,000 and Robmsoen at §1, 105,000,

L3 Parme, itis helpfal to compsere the valuation of each expert with the cost of the Morrizsean At 06 the Appellants and then
express ([ the cost as a percentage of the value; and (i) the valee as 2 miltipie of the cost. The amounts and compulations are
sefout in the 1able below,

Value as
Experts COAL - Lo Cosit as & Pultiple
Witnesgs Valuatian Appallante af WElde af Ceost
Mooz [PADRC) F abd, o0o 5 130,000 I3, 2% 1.8
Robinson 1,105, 000 134,000 1i.8% B.5
Lake/Melead 510,000 130, 000 25.5% 3.9

B4 1 haws already ststed (hat Mr, Robinson has o conflic? of interast becapse, cince 1990, ha has besn and is the exchisve
distributer of new Morlasean warks for Ontario. He is without doubs knowledgakle about Morrlsseru and the current markst
valee of Morrizszan's works but be has a predisposithon to suppert beth the qualiy and price stability of those same works,
When asked o appraise e 216 paintings im these appeals for the years 1984, 1985 and 1986 (before he sarted to seli Mar-
rissean's warks) Mr. Robinson was bypnotized by his own 1590 price list. Whea preparing that |990 price list, he did not have
any Morrissesy sales from his own gallery 1o rely on for the vears prior fo 1987, Mor did he have sales from any ather retail
gallzry toerely on (Transeript, Dy 4, page 211 ). Motwithstanding those facts, Mr. Robinson used his 1990 price list as the basic
ool to sppraise fair market valus in the years 1984, 1985 and 1986, It i& mt surprising that his "pre-discount” vahue of
$1,227,350 wag more than 2] per cent above the PADAC value gnd his final apinko of £1,104,7%5 was mors than 10 per cent
ehave PADAC, 1 will place wery litfle reliance upon Mr. Robinson's appraised valee of £1,104,795 but 1 will refer to his

staternents abeu parchasing paintings.

85 Albkough Mr. Moos supernimpoesed his own judgment consemang quality upon the 33.00 per square inch formula provided
by Eva Cruan from her Pollock Gallery sxperience, thet 53,00 per squase inch foomutla remained the basic (ool in the PADAC
sppraizal. Mr, Joymer's evidence put o gloud over the §3. 04 amount,

496 Geoffrey Philips Joyter 13 2 professional suchoneer who was retained to advise the Minister of Matioral Revenws at the
pre- asseesment slape in these procesdings, The Minister did not rely on the advics given by Mr. Jayner and s he was not callad
83 a ‘wimes: for the Respondend The Appellants leamed of the Mindser retzining Mr. Joyner during their examination for
dizcovery of the Respondend and they aftempted twice 1o read Into the record pertain parts of the discovery conceming the
Minister's e of or response 1o Mz, Joyners advice. The Respandant objected 1o guch resding In. 1ruled against the Appeliants
oo both occasions and excluded s irrelevant expert advics sought by the Minister before the asersment. Only the assessments
are under appeal and the Appellents did not allege that the Minister had acted capriciously or in bad faith with respect to any
advice he may have recaived foem Mr, Joyner or any other person prior to Eaeng the finnl resssesanmeints,

97 The Appellants called Mr, Jovner as 3 materin] wilness, He stated in cross-examination that he had been advissd in 1988
by Edith Yeomans { Executlve Adminisirator of PADAC) that in appraizing Morrissean warks for the ralevant years he shaold
e & formuba of $2.540 per square inch for 1984 and $2.25 per square inch for 1985 (Transcrips pagss |92 and 196). Apparently,
hs. Yeomens was in 188 backing away from the 53.00 formula which PADAC had used in ils appraisal. The hard fact i chat,
within the research and background information accumulatéd by PADAC and Mr. Fobinson, there were no actzal sales of
Marrisseay works by rednil gallesies in the yeers 1984, 1985 and 19848, Mr. Lake found pod relied on real arm's length sales in
the auction marke far the relevant years but Mesers. Maog, Robinsas and Joymer wers umanimons in their opinion shet the
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auction market was not the place whers the works of 3 contemporany artist like Morrisseau would achizve the highesr price.

9% | am inclined to accept the unanimous apinion of Messrs. Moos, Robinson and Joyner that the suction merket & not the
market to oblain the highest price for Mormisssau's works. IF my acceptance of that unanimowes apinkn menns: that the
LakeMvicLeod appraisal is 1o low, by how much is 5t oo loew? 15 the $3.00 per square inch formla & not reliable because jf
ignored the creamstances of Morisssau's personal life and assumed fhat he had 8 "sponsor retail gallery” m the vears 1984,
I985 and |986 after the Pollock Gallery went bankrupd, by how much is the PADAC pppraisal too high?

95 Inmy opEien, the fir markst value of the Morrisseau Art in the vears 1984, 1985 and 1986 (the "Valuarion Years") was
in the rarge between 3650,000 and E680,000. 1 arrive at this range by comparng and adnapting some of the information wsed by
each of the expern wimesses,

100 Forreasons already set out above, the $3.00 per square inch farmuta (the bazic tool in the Moos/PADAC appraisal) was
not a reliable formula in the Valuation Years: a wvery low petied in Marrisesa's persoral life; the absence of a sponsoring
gallery, and the ahserice of any significant sales among retail galieries. Edith Yeomans had recognized that the $3.00 amount
wat not reliabla when she advized Mr. Jeymer in 1988 to uss as a guideline £2.50 per square inch for 1984 and §2 25 per square
inch For 1#83. Her advice to Mr. Jovner indiestes that she bad less confidence in (he $3.00 amount as che moved avway from the
Pallock Gallery years, Eva Quan provided the £3.00 amount to PATIAC for its first appraisal in 1984 but, even then, the Pallock
Callery had been closed far a year, | regard the 53,00 amount 85 always inflated with respect bo the Valuntion Years. [ would
discount It by ane-third and conclude that 82,00 per square inch was # more realistic formola for the Valmtion Years. Alihough
Mr. Mocs superimpesed his judgment on the $3.00 per square inch ferruls, if it is adapted from 53.00 to 52.00, then the
apgregate PADME appraisal would coone down by ons-third frem 290000 o $660,000 because the 53,00 amount was the
basz of the PADAD appraisal. I have no dowcht that $640,000 &= 8 mose realistic sstimsts of rrarker valus m the Valuation Yoears

tham the original FPADAC appraisal of $900,000,

FH D have stated why | place Title relfanee on Mr, Rebinson's appraised valae of $1,105,000. That amount §s exactly 8 142
times the cost of the Mormisseau Art to the Appellants. Expressed In another way, their cost was only 11.8 per cent of his ap-
praised value, At ope poind in Mr. Robinson's testimony, be stated that he was reluctant o use bank financing o purchase
irventory and, therefore, wauld ned ordinarily purchase paintings unless his cost wag about 20 per cent or 235 per cent of his
expocted reallzable selling price. He walld, however, lake paintings oo consignment when his commission might be 15 per cent
to 20 per cent of the selling price. In the Valuation Years, Mr. Rebdmon was opemting an established retail gallery selling the
works of 21 Jeast ope reputable native ariist (A Shilllag); and he knew that Morrkseas &d nof have & sponsor gallery, If he
knew that people wers buying new works of Mortissean on the streets of Thunder Bay at aboat 12 per cent of the priced which
he thought cowld be obtgined in retail galleries, why was he not up n Thunder Bay buying some of these paintings along skle
the Appeliants? Even thoogh he could not pessibly have had his P90 price list in 1984 and 1985, his general knowledgs of the
retzil market should have told him that the “street prices” in Thunder Bay {Le af 1 1.8 per cent) wene well below his personal
formula af not paying cash 24 more than 2 per cént or 25 per cent of his expected reafizable selling price,

102 If M Roblrson had eonsldered selling new borrissens warks in 1984 and 1985, and if he had known (a5 he should have
knowin) the prices being paid by people ke the Apaellanis on the streas of Thunder Bay, | think he would have regarded those
prices s too close 10 his personal formula of paying cash as aboat 20 per cent to 2% per cemt of oxpected renlizable selling prices
and, tereforg, too risky having regard 1o the Fow point in Morrissea's personal life and the case with which his new works
were being distributed, 1f the Appellants’ agzregate cost of 5130000 was 20 per cent of realizable prices m retail galleries in the
Valuation Years, then the fair market vales of the Morvisseau Art would have been 86500000, 1f the Appellants’ aggregats cost
wie 25 per et OF thode realizable prices, then the fair market valoe weald have been £520,000; very cloge to the LakeMdelead
appeaisal. T regard the S650, 000 amount as 8 mese realistic estimate of fais market valus in the Valoation Years,

103 Akhough Mr, Lake relied on real arm's lecpth sales in the auction market to appeaise fair markes value a1 510,000, itis
the uranimoes opinion of Messrs. Moos, Robinson and Joyner that the asstion market is 0ot the best place 1o find the highest
price for new works by & conternporary artist Bke Morrisseau. | accept this unanimous opinion but must ask: by how much is the
Lake appraisal too low? The expert evidence by itsalf leaves me no guideling by which o raiss the Lake sppraisal. T am left o
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miy own nstinet prompted by a glebal view of all the evidencs and recopnizing that this kind of adjustment iz beter made with
n axe than @ scalpel [ will increase the Lake appraisal by one third, the same fraction by which I reduced the Pollock Gallery
formula of $3.00 per squars inch. Increazing £5 10,000 by cne-third will result in o fair market value of $580,000,

104 [nthe preceding paragraphs, Thave arived at three adjusted appraisals of $660,000, $650,000 ond S680,000. The highest
{F580,000) iz ooly 2.4 per cend higher than the Jowest (£650,000). For all practical purposet, the margin i negligitle. [ find that
the fair market value of the Morizseau Art during the years 1984, 1985 and 10846 was S660,000 ar very close to that amount.
Far comwenience when issuing the required reassessments, the fair markst valos may be regarded as two- thinds of the PADAC
appraised value and, [ assume, two-thirds of the amounts of the chariteble raceipts isswed by the respective public galleries.

Hk:  The ariginal PARAC appezisals and the appraisals by Mr Robinson and Mr. Lake were pecformed on o paint
img-by-painting bask. | have determingd fair market value an a global basis looking af all of the 216 works 8s & group. 17 edther
the Appellants or the Respondent conclude that ey determinetion shaiald be on a painting-by-painting basiz, [ will on motten
within 45 days of the date of thase reasans for judement bear farther submissions by counse] bat T will not bear any furthar
evidence amd [ will not change the amourt ($560,000) of nry determinaton & 1o aggragats fair market value,

106  Upea reflectieq, | have four brief comments. Firstly, having regard to all of the evidense conceming Momissea's
peesenal [ife in the Valoation Years, the disappesrance of the Polivck Gallery in 1983 and the absencs of any “sparsor retail
gallery"from 1983 to 1990, che position taken by the Minister n his sssessments was reasonabie when the asseoomants wers
Bssusd. The Appallants appearsd o be danding in the real marked place when they effiscted their 27 purchase irsnsactions.
Secandly, 1 am troubled by the fact that the PADAC appraisal was performed in the midst of the Valuation Years without any
apparent inguiry as to whees Maorrlsseay 'was al thal time; whetber he was producing new works of art; whedber the new woarks
wete being sold, and il s0, where ard to whom. Those questions must be rzlevant when determining the fair market valoe of
paintings by & contemporary artist who appears o have heen highly productive in the midst of the Valuation Years,

107 Thirdly, T am impressed by the ésge with which & public gallery will acoept an opmion of high valoe for donated ari.
Waouldl it sccept and rely on the same opiicn of high valws iT {1 were intending to purchase the art? Weould the art be doneted if
tha public gatlery were mare parsimenious in its accepiance of bigh valee? And fourthly, [ am disappointes that the evigancs of
the expent withesges was Bod mare helpfal. They could heve bees mare sueoinet and moce explicld when dessribing the policies
and practices of retail galleries which sefl the works of contemporary artists. As o general nule, would a pallery purchase
peintings or fake fem on consignment? If paintings aré purchagsd, what is the pilicy with respect 1o 8 mark-up by the retail
gallery? I paintings are taken on consignment, what is the policy with respect 10 & commission o U retall gallary? Spme of
fiiz avidenca came out tangentially bul ihere could have been more focus to the questions by counsel.

Third Question: Tnferest assessed under section 161

108 The argument put forward on bebalf of the Appellants is thar the Minister of National Revenoe may not assess nderest
sith respest fo asy period of time prigr fo the date whven he issues a reassessment which increases the tax owing fora particular
vear, This argement can be easlly illustrated on the facts of these appeals. The Appellants filed their income tax retarns for 1954
deducting large amaunds as charimble donations based on the PADAC appraisals and the fact that fwo public galleries dccepted
those appraisals as fair market velos. In 1988, the Minister issusd reassessments for 1984 reducing the amounts of charitsbis
donations; increasing the tax owing; and assessing interest from the date of the reasessment back to April 30, 1983 whea the
1984 income fax refamns ware due 1o be filed. 1t ks this kst armonnt of intesest which the Appelants dispute. The relevant section

af the frconre T Aor slates:

[61(1) Where at amy time after the day on or before which & texpaver is required 1o pay the remainder of his tax
payvable ander this Fert fioe o 1Eaation yaar,

() the amount of his ey payable for the year ander this Par
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{sub moim. Pusiing v, 1), 96 DOT0 1584, [1996] 3 C.T.C. 2542

ExCEas

(b} the apgregate of all amounts each of whidh is an amount paid at or bafore that time on aceount of his tax
payable and applied as af that time by the Minister against the raxpeyers liabaliky for en emount payable undear this
Part for the year,

ihe pessan linhds i pay the tax shail pay to the Receiver Genaral imterest at the prescribed rate on the excess computed
For the parsed durmg which thet excess is outstanding,

168 The Appellunts clalm that shere can be oo excess smownt "outsiending” unti] there has been a reassessment. These 15 no
merit in the Appeliards' argument. Subsection 132(3) of the Acz stales:

152{3) Liability for the tax under this Part i not affected by an incomect or incomplete sssessment ar'by the Fact that
np assessmend has beeo made.

110 A notice of reassessment will determine the amount of tax owing for @ particular mxetion year bar the Gabiliny for thet
amount existy from the dare when the income tax retrn was due o be fiked for that particular taxation year.

111 The Appellants rely oo o 1983 amendment to section 161 which they claim takes away any aothority the Minister iy
fave had 1o assess interest retroepectively. The wording of the 1985 amendment i 3 litlle less explicit than the former wording:
“the amount paid .. before the expiration of the time allowed for filing the return®bisl it does not change the time span over
which the Minister has authority 1o assess intessst, I the Appellants’ argument were well-founded, any reassessment which
im:reases the fax from a prior assessment and which 5 {zsued within the "normal reassessmanst period "{ze8 subsaction F3203.11)
could not assess any interest with respect io the time prios to the date of such reassessment. The Appellanis' argument is ot

well-lpund=d.

Caonclusion

112 When issuing ibe assesements unde appeal, the Minigler did pol regard the Mormissens Artoas caplial property in the
harsds of the Appellaots and be permitied charitable deduction of only £130,000 when the Appellants had clained to doducy
$590,000. In accordance with my ahove reasons, the Marrissest Art was capital property to the Appellants and they are entitled
t decluct charitable donations of 360,044,

113 The appeals are atlowed In arder to grant this retief to the taxpaysrs, Because the Appellants have achieved substantial
success, they are entitfed 1o costs on the following tarmy. T waould allow one set of costs as ifthere wers oaly one Appellant pls
{i} an arbitrary amount of $1, 500 with respect to pleadings and similar dorwnents required for the oiher bag Appellants; and (i}
oy ampunts reguired for aftendance upon all sxaminations for discovery if more than one Appellant was examined for dis-

EDYETY,

A e aillowed

EMD OF DOCUMENT
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Wicholasd, Pusima, Bespondents
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Indgmenl: December [0, 0
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Counsel: Gordon Fowvgard and Miohelle Farvadl, far Appeilani,
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= Sobject: [noome Tax (Federal)
[monme tax --- Capilal gains amd kesses — Capital gaing exemation — Mizcellaneaus issues
Icoeme tax -— Capital gains apd logses - Cagatal gain v micomes - Adventure or soncern i the nature of trade.
Income tax -— Cagital gains and losses - Deemed disposition - Gilts
Lncome fax —- Capital gaing - Dispositions -- Dreemed disgagitions — Miscellansous lesuea
Lawyers donaced pamilbs o nalive ariist to pablic ar galleries — Dionations made on assumiption thal they qualified
for capited gairs exeinplion — Secton 39 [ Wal(r 1) of Incsne Tax Act excludes from taxpaver's capiml gaing any
gaing that result from dispesiiion of Cadadian cabiural property fo preseribed public instiouions -- Lawyers reas-
= sezged on basis thal proceeds from deeseed dispascbon of pamtings constiuted business income and did oot qualify

for exemplion — Lawyers found 10 have angaged in adventure in nalure of trads - Lawyers appealed to Tax Cowrt of

canada = Appeal allowed — Mmister appested to Fedeval Courd of Appeal - Appeal dismissed — Lawysrs purs

chased paintings either with no specific intention o1 with intention 1o donate -- Since primary intention carmiad oul,

any secondary intention immaseriol o whether lawyers engaged in adventure in nature of trade - Tax Court judge
ttid mot procesd on wrong principle or make palpable eror in assessing fair market value of pamtings -- [ncome Tax

Copr. & West 2008 Mo Claim o Ong, Govt, Works -

122




Page 2

000070 6001, [2000] | CT.C.330, 23] MR 252

Act, S0 1970-71-72, 0. 63, 53901 Wa)(i. 1)

Cozes considered by Sovrom LA

Art Gallery of Griario v Canade (Celtrad Progenty Expiort Review Soerg) 80 F. TR, 231, (199473 F.C,
401 {Fed. T.0.) — referred 1o

Bibby v £, 19831 C.T.C. 121, 83 DT.C S48 (Fed T.0.} — applicd

Cannor v, B 1979 CT.6. 365, 70 O T $346 (Fod. ©.A.) — applied

Dy Clehorey Roabiar Lil v Minteore of Nottosad Revarse, 78 DT G408, [1978] CLC 656 13 MR

Frievr v. £ 98 TVT.C. 5551, fub oo, Frdeseor v, ddiaister of Moo oed Seveiruey 136 MEC 243, b naem.
Friesar 1. Mindsfor of Nelional ¥evempe) 103 F T.T 238 dnow), fsub nom. Fricwes v Casedal 127 LR
f4thy 193, realy nomm, Srevai v Conoda) 119931 2 CT.C 369, 153513 S.C R, 103 (5.0.C.) - applied

Loswean woMiniver of Mattenal Reverws, Gub pom, forwen v B 0 DTC 6265, 166 N E. 228, fub

LIE (note) (Fed. C A ) - applied
Molaney v &, 92 DTC 6370, fsub nonn. Madaney o Mitier ol Mations! Bevenws 145 MR, 258, [1992]

v e Minday Tragspoer Lid  [1900] 150 R BT 68 DL P fdibd 36k, 106 MR, 385, 30 0.4 ©. 385, 55
L i 330 Te C R, (2d) 283, 47T CRR 131 fsub now, Qe v Melinfey Tropspors Lid § (19901 2
Lo L R, frub nopp. Mofiain Tramsporr Lt v B 80 DT C. 6243, 72 O.R. [3d) 798 (pote) [S.C.C.) -
raferred 1o

Racine v. Minister of Nationa! Revense, [15965] 2 £5 C R 338 63 DT.C. 5098, (19651 C.T.C. |50 (Can,
Ex CL] -« redesred tn

Statutes considered:
Cultinl Propecty Expoet and Impont det, 5.0, 1974-75:76, ¢, 50
Gererally — considerad
e ZHIB) — referned Lo
# 23(3Kc) — referred o
facove Tex ey, 50 1001172, &, 63
Creparally — considered

8 3901 aMi1) (rep. & sub. 1980-01-82-83, ¢, 48, & 16(13} - considered
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- 39¢ 1 aldi. 1E) {rep. & sub. 1G80-81-82-83, ¢ 4K, & 16{1)] - rafvrred 1o

w

. B8 L HB) = refemred 1o

LI ) (e EOTA-T5-T6, & 30, 5 30 - congidered

fi. 152(3] — seferred ta
s PA2(8) — selemved 10
g AL[1) — coneiderad
Rules cansidered:
Federal Conn Rulas, 1708 SORME-106
Gieripral v — referred o

APPEAL froon judpment reportad ab [L905] 3 COT.C. 2542 [T.C.C), which allowed axpavers' appeal from Minis-
er's disallmaance of laxpayers” capial gains exemalion.

Sevor LAl

[ntroduciion

1 When the Governmenl of Canada pivadiged the Caliarsed Propeny Export ard faipor! At to Parliament, i ai-
nounced Lhot "varous day meentives [0 encouTape gifts and the sale of pavomal reasunes to approgeine cushodsl
instigtions” [EM1] would be required ®in order 1o encourage the moserment of sational reasures into those nstin-
tions best abl= di pregerve them [ FR21 The Government expliined that the 1w [meentives "are ceniral 1o the opera.
tios of the whele scheme *[FN3] Three lawysrs eothusiosically embraced the message, They donated appross-
maiely 213 paimicgs of & famous native anist, Morval Mosrisseau, to poblic am gellenes in Ontarie. These donations
mieant that this traly Canadian art would be preserved and be sccessible for avensge Cannchinns. 1t 2lso meant tha the
lawvers would reap large iax savings Alhough they bed anly pasd 3125350 for the paintings, they had them ap-
praiged for alniest 1 mdilon, The lawypers dedicted the larger amouni fron thelr professional income. The Cama.

dzan Goverument disapreed.

1 The Minlger of Matienal Revenpe {the "Minster®) paassesosd the wxpavers’ retizrng. AL isial, he arpued that they
ware fol exempl from any gain they might have made an the deemed dupeosilion of the pantings, since an sxemp-
i conrained in he fepore Tax dor (the "Act®) spplied aaly 10 capdtsl paons, and since the proceeds they were
deemed 1o have received constiuted business incoine: The Mmigter's theory was 1hat the axpavers were sogaged in
an adveniure o the raire of irade The Minister alse objected to the 3992000 Gair namfked value for which nx re-
ceipts were imued, saving that the fair marker value of the potntings was simply $129.350: the scoal eost thae the
taxpayers had paid for the paintings. Altematively, s coial, the Minister argued that the fair senkel value of the
paintings was omly 3255153, & far lower assessment of the fair matket valos of the paintiogs thai the tecpayers had
claimed. Accordingly, the binister roquired the texparyers o pay additionu] amoants of 0x, and imposad interesi oo
these amounts a5 of the date on which the taxpayers were reguired e (e thelr bax rotams

3 Broadly speaking, thess appeals taise three issnes:
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| Whesher the taxpovens were engigad in an adveniure in the nature of reds,

7. Wihns was The fair ke vaiee of the ariwods; and

3. Whather the Minuder 15 permmtied o assess rarest op ax 5% of the date an which o taxpayer is required
{0 file his or ey fag relurmn, or whether te Minisieris only permisted 10 a8sess inlerest as-of e date of re-

asesament of i Laxpdrpar's reliim

Hackgronmd Fasis

4 Morval Morrssess = oo prominent Ceoodan ardst who Tived in Thorder Bay. Until 1981, be gold his sriwark
largely thrxigh an exclusive arcengement witl o privats gallery in Toronte calked the Polbock Gaullery. [t continued
fex gl M Bborrasean s aet untll 16 declared banknopiey in 1983

5  The Tax Courd judoe explained ihat in 1SR4, Mr dMomesoan developed “an usdisciplined lifestyle” and had "a
sericaas problen with alenbol."[FH4] Sews the Pollock Gallery had declasd bankmipeey, Mr, Monisseau no longer
exclusively sl iz arfwark to one desler, Incead, & the Tax Coert judge explained. bis new wors were "peddiad

on the sreety al Thundar Bay amd possibly other places" [FN3T Mr. Zalinksd tesified that even cne grocery slore in
Thunder Hay aold Mocsiauesa pamiings. JENG ]

£ In Margly 1984, the expayers began (o purchase My Moremean's paintinga. Over the course of two yeacs, they
purchased approcimalely 213 paintmgs, for which fey paid 5129350, Each painting was certified by the Canadian
Cultural Property Export Eoview Board in peoordance with paragraph 22{3)(5] and (2] of the Cultural Proporry Ex-
port anid fmpant Aol as reiquired By subparagraph 3900000 1) of the Act, The taipayers also asked an orpanization
called the Profesonal Al Dealers Agsociaten of Camada Ine. ("PADAC") Io provide approgsals of ibe fair markst
valwe of the paintings PADAC concluded thes the fair marker value of the paintings was 5992 500,

7 Wilh their certifications and speraisals o band, the taxpayers began to donate the Moerissesi paintings [0 war.
s pulle sableries and mmiscums that med the statulory criteria cstablizhed by subparagragh 390 10a)5 LB of the
Ael In pewurn for their dovstions, the gallenes aod museums ggued e recerpds o the Expayers purssent 1o the fos-
imer paragraph | P )b 1) of the Act for amosnts squal o the fair market value established by PADAC. The tax-
payers wght o decuctian from their professional income wsing those tax receipes. In cheir (ax retums, the @xpayers
chiimed exemphions for any capital gains ey might be desmed to have received a3 & resull of their domations 10 the
pallerics and mussuma by reson of paragraph 68 IKE) of the Act The easmpton, owllined & subparagraph
AU Wal(i 1t of fhe Act, excindes fiom o Exeavers cagamal gams any gams that resull from the dispesition of Cana-
dinn Cultural Property o preseribed public instinwioas.

2 Ib his reassessmant. the Minister raiged vw prirmary comeemns with the: taxpayers' reharns. Fisst, he argued that
the taxpayers could ned weail themsalves of e excniption outlined ot subparsgraph 3N I Na)i1) of the Act, since
the axpayers purchasss constituted an advennine o fhe natwee of wade. Accordingly, any deemed proceeds of dispo-
srtion dhat oosurred as a resull of the tapavers’ donaticne o the galteries and musewms wers on aceodnt of income,
ol capital. Smcy the exemption outlined a1 subparagraph 3901 ia) L 1) of the A applies only to 0 Axpayer's capical
gains, it could not apply to the taxpavers' deemed procesds on acoount of income

¥ Second, the Mimiarer desputed the tax recnipts isssed by the gallenas and museums to the taxpayars for the Tair
market value of the paintings. The Minister arpasd thet the fair market vakue of the pointings was not $002 000, s
PADAT had exlablished. Rather, the fair marlies mide) valie of the paintings al the Ume fhey were donsted to the
galleries and musenms was aimjsly the cost the tixpavers had paid for them, ar $829,350 Allematively, at triad, the
Iindster providsd expert evidenpce fa demonsiats that {he fair market valas of the printicgs was merely §255,155,
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Il The laxpeyess appealed the Minister's repstessment te the Tax Coart of Canada

Redevant Stamatory Provisions
Income Tax Actr

3% (1) For the purposes of tas Act,

(&) a lExpayet's caphial galn for @ taxaton wear from the disposition of any property i3 his gein for the
wear determined under this subdevision [..] from the disposition of any property of the axpayver othee
than [...]

(2.1} an phject that the Ceiadian Cultural Propeny Expont Review Board hag determined meeis all
critsrin et ouf in paragrapls 23[23b) and (o) of the Cultural Progenty Expert and fmpord Aot and
that has been dispossf of, ||

(B) m any silier case, ol asy tonRe, 0 sn mabtubon of public sathoesity o Canada that was at
ife tine of the dgposition desipnared ader subsecthon 26031 of that Act either generally or
for a purposss related o that object, .1

A9 (1) Except as expressly odherwise srovided in this A, 1]

(b wbEie b mxpayer has disposed of anything

) woa person with whom ke wds sod dealing atarm's leagth for 5o proceeds or far procoeds Jess
chan e fair marke! valoe thereol at e lime he s disposed of i, o

{u} b any person by way of gill dnler viwas,
hie shall ba deamed w bave received procerds of disposition therefor cqual o that fair market value; [L.]

140 (1} For dh purposs of computing the taxable ipcome of o taxpaver for a taxation vear, thers may b
dedueted auch of the following sniounts as are appleable: [,]

(B ) the apgregale of gifts of chjects that the Canadian Cultaral Property Expont Review Board bag de-
termined et ull of the ériteriz g1 oul in parapraphs 23(3)¢b} and (c) of the Cultwral Prapecty Export
and Emport Act, which pifis wees nol dedoeiesd under paragraph () or {b) and wers niade by the .
pavar in the ywear (and in dhe 3 immedipely preceding taxation years, o the estent of the ampunt
et thal was not deducted undes this Acd in competing the taxable income of Ge taxpaver Tor any
preceding taxadon year) to mstitions ar public authorities in Canada that were, &t the time the gifts
wuse riade, designated nnder subveotion 6(23 of that Act sither generally or for a porpose refnted o
those ohjests, nol exceedmg the amound remaining, if any, when the amounis deducted for the vear ue-
der peragraphs {a] and {b) are decusted from the income of the taxpaver for the year, if payment of the
amaunis given is proven by filing receipis with the Minister thar contain preseribed informstion;

132 (8) An assenement shall, subject 1o being varied o0 vacared an an objection or appeal uisber his Par

mned subiect fo re-assessment, be desmed 10 be valid and hinding noswithstanding any error, defect or omis-
Sud therein or in any procesding under mis Act refanag theren:
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Lot de I'impdt sur fe reveina

RO0T) Ax Fins de la présame lod,

{a) in gain en capital dun contribusbie. fire, pour une année d'imposition, de la disposition d'un bicn
yuelconmue, déFigné le gain, déterming con formément aax dispositions de Ly présemie sous-section [.. ]
de o disposition &'en bien lai apparbenanl, sutre []

{i.1) qu'un objet dom e conformitd aue critéres énoncés aux alindas 23(N(h) et (o) de la Lol sur
Pexprrtarion ef Mimpaniation de bists cullvegiy o 1€ dublie par la Commission canadisnne d'ex-
amen des exporiatbons de Bisns cvlmpels e qui s @12 akigng [ ]

£[3) dans tour sutve a8, & Winpore quel date, 3o profit dun ésbliszement, ou d'one admini-
atraton; 56 ae Canada ef alors désignd, confermisiment au parngraphe Ji2) de cette foi, & das
Mins géidrales oo fées b cerobest, [L.]

A4 Baal dizpoanons condraioas eugresses contenoes fans |2 préseiie lod, {...)
i) boosquiun contithaahle & dispesd dun bizn en favsur

(it d'une personne pves laguislle B asaitun lizo de dépendonce sans contrepartie au moyemani uog
contrepanie infireure 3 18 fesie valeur marchapde de oo ben & o dale de la dispesition,, ou

(it dPuse perstane.au moyen Junz denation endre vils,
1| et répuie avait e par suie de Ta dispasiion one conirepartie dgale @ cetee jusie valeur marchands; [...]

L]y Pour bz cakoel du revend wopssgble 'un contnbaabie pour ans sande dimpositen, d pent £t
defduiin cellzs dea sopimes suivanhes gui 2oar approprides; L]

{b.1]) be weal dos doms d'objels gor aslon la Commigsion canadienne dexarien del sxparfations d= bi-
a5 vulnerels; satsfont sux critdres prdvis-uns alidnas 2303300 & (@) de le Lof sur Mecporiation &t JTm.
porfaiaa de beas rotfarels, dont |2 montsnl n'a pas 204 B5duit en verhe de Palidna (a} oo (b) et gue e
comribuabibe a faats dans Mnnée fot dars les cing ansées d'imposiion précédentes, dans la masura ob ke
mopkmt e oot dons o's pas G dtduit e weriu de 1 présenie Joi dans ke caloa] de son reven imposs
fble pour wne pnnée dimpoeifion anigérewss), § des établissemieatd ou ocgansmes publics au Canads
qui Etgiend alors dsigngs, en verru do paragrapbe 2602} de cote 0, & dea Dns gléadrales oo 4 ane fin
lege & ces phjels, jusqué concurrence du resiant évenuel aprés gue les montants déduits pour Fanode
&n verle das algnas (a) et {b) amt et deduits du revenu du cordribuabie pour 'snnés, & condition que Je
versernend de ces dors soil ptowusd par i production suprés du minisre de vegus of flgurent les rengei-

EnemeniE prescrils;
152 (3} Boue réserve de modifications qu peuvent ¥ Sire approtées ou dannuladon qui peut 2re prononcdée
bars il'ume oppasition oo d'en appel frif en verty el prézeas Fanle e 200z risenve d'une piavelle cotisa-

B, tene eMisaion esl rédputée g vilide &) exdouiore nonebdlang 108 eoeuer, vice de forme ow ormission
dans care conzanen oo dans foule procé dire. 5%y retiachant en verma de la prdante lop

Judgiaeit Below
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11 The Tax Court judze smalyzed the panies submissions pader the three broad headings outlined in the introdue-
tion L this jodpmnent.

12 Fires, he esncluded fear (e taxpayvers’ purchases did oot constitate en adventiee i the ratore of trade

13 Maxt he pnalysed the panies’ aabmigasena ot the Bir market valoe of the Momssean paintings. He concluded
tlsat he did “nod accept any of the opineoe: wid) resgect o e markel vl offered by the portes’ experis, and re-
lied an Bikds v 8 [EWT] for the propesinom e when: ¢ Coort "doas aol fnd the evadence of any expert comgletely
satisfying or conclusive,” it may “form w8 own apinion of veluaton, provided this & always based o0 the carefil
corsideration of all the copflictng evidenee "[FHE] Tle Tax Court jucdge sventuelky conchieded ihat the fir marke
value of the Marrisszau paintings was S660,000

14 Finally, rhe Tax Courd judge réjécted the taxpayers claim ihat subsection 16101} of the Act precludes the Mis-
igter from assessing (nleresh on fxes prior fo the date oo which the Miniviey (snses o reascessrment. He held that dub-
seclion 13203] esiabiizhes that 2 liabiliby for rax esasts ® from (e dage when the ineome i pehom was dae 1o ba filed
for that pasticnizr toxalion year,"[FMN9 and that conseguenily, the Mimaer is shle o asseds nterest on daxes as of
the: daw o which 2 axpayver is required to file o lax retarn.

15 The Miarsler anw appeals the Tax Count fudees deferminaiion that the taxpayers wees not engaged 10 an ad-
venture i fhe nafure of trode, The taxpavers hive cross-appealed both the Tax Court judee’s determination of the
fair markel value of the paintings, as well az hiconchision thet the mxpayers were required o pay interest om fanes
wwing as of the date their relums wens required 1o be filed,

1§  Parenthesically, the Court was informed by cownzel for Mr. Posting and by the Minister that botk the Mindster's
appeal azainss Mr. Tusting and Mr. Pusting's aross-sppeal apnunst the Minister were to be discontinued pursuant &
the Federa! Cowmy Rufes, 1295, mad that mo costs showld be awarded aging either party in either the appeal or the
vroas-appeal m Bocket &-743-20. Afer tils appeal was heard. counsel for M. Pusting amd the Minster filed 8 notice

e discontinue the nppeal and cross-appesl,

Tasues
L. Were the tenparpers engnaed in an sdventizoe in the nature of drade?
2. What was the fair macket value of the Maormasesn artwork)
1. Dwes subsection [61(1) of the Act penmit the Minister 10 osse43 interest on 1ax 2s of the daie on which a
mxpeyer 4 required 8 file his or bar b mehum, or does iConly permit the Minster o assess inferest 03 of
foe dape onwhich the Minister seasgrois & Evpaver's refurn?

Analysls

Advasitiwre Iy the Naduie of Trade

Tihe Taxpayers” Rergosr Purchases

17 [n_dm: appesl, the Minister argued that the Tax Court judpe incorrectly determined thai the txpavers did nol
engage in wa advenizre i the natre of wade. The Mrmitar eroned that Jo determine whether & taxpayer's purchase
comtimles an adveniure in the nature of trade, & Crisf musl eaamene 3 faxpayer's iatenton al the time of soquisition,
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not &t the time of &spasiten. The Minister submits tbnt ihe Tex Court judge's findings of facl are incousistent with
this need o focus on o taspayer's inteation ol the sime of acguisiion.

1% Toanalves s submssion, the Tex Couwrt judge’s findings of fact must be reviewed i some depth, All of the
Tax Court judge’s findimgs of fscl were made with the ohservation that the taxpayers' evidence wag "credible withou

quakification "[FH 1G]

18 Firet, e found that shen fhe taspayers bopan o purchase the Morrisseau peintings, they did not imitially know
of the s sdvantages offered by subparagrapy 1E007 10k, 1) and subprragraph 390 1k |} of the Act They simply
*loaked upon their Gt few acquisitions &s simply # baryzin -- lika baying & looute far 2 dime. “[FNLL] This finding
of fast was supported by Mr Zelinski's festimany, where be (eslified that be "was being motvaled to buy [the]
painl_ing:: bacanse they wene bnrga'im"[ﬂ'ﬂ;_! and by Mr Whent, whirz b tesnfied that the LAXPEYErS 'b-EHJE]'I.I the
paintings becanse they wers "8 good deal "TERM L] Ulhinmatedy, the Tay Cotrt judges concluded rhal, “apart from their
aaiural desire 10 zoquire bergaing."[FN14] the trxpayers "kl no specific motive or intention with respest 1 cheir
enrty aooquisitions[ENES] and thul “there were uplimited possibilines open o the [xpayers] conceming the ulli-
mate wse of their sarly panchoses."[FH 1G] However, ance the mxpayers leamed of the Lax advantapgss poteatially
pvailabhe o them, "subseguent acquisitions were fov the purrpese of dosation,"[FILZ] AL thes poist, dosations o the
palleries and possums were prompted by bwo ponoipal indeniidng: fiesd, b reduce ther fuxes by virtue of paragraph
FIOCTHE L and t avoid tax on any desmied pains by viniue of subparagraph 351 Haki 1) of the Aci, and second, o
peromit fle Monssean's paintings to "be seen b wide cinss-seution of Crasdizns,"[FN] 8]

20 O apgeal, dhe Miniser submilced thad since the tepayers "kmew e paintings were bargaity, thele opérsting
moinalion af G OURSED WES I LU 15 Accounl, i o0 way or another, the difference babiean the cost of squisition
e what they belicwe 0 be e falr marker value of the paionng” 1 disagree, There & inselficient svidence 10 dem-
onstrarz that the taxpayers parchated the painiings Wil e iieation o sell. The Tax Court jodge found thar the tax-
payers lad oo apecilic ntenticn when thay made their early aequisibon of paintings. [ alse sgres with the Tax Court
sudga thyl the mere iotention 1o purchass pronery oo the bagie that (018 a bargain i aetsulficient (o establish that a
raxpuie s Snueped 0o wdventude in the ratues of wede, 1008 peoteal and énpinely naberal for axpayers, whether
engaged 16 on adveniue (o che nanre of bade or not, o purchass tings merely becauge they are bargaing, Indeed,
pamgraph 12 of Revepge Conada's Interpretstion Bulbshin IT-43% confizme this approach:

A nxpayers brtention o scll atn pain 6 not suffichent, by sl ©0 esanblish thal the taxpayer wos involved
i ag adveniers or conesm m the nature of wade. That intention i almost invarighly present even when a
rue inveshrent hi been acquired if circumstnces showld arise thar would make o fesseiely more berefi-
cial to2fl the irvectment than so cortinue tehald Qe L]

21 The Minigter alse submitted that the mxpavers' osiensible mbantion 16 ergapre in an adveniure in the natuees of
rade whemn (hey made their first few purchazes withaut knowiog of the potzivial tax advaniapes sviilable io them
coubd siemehaw colour their subtequent purchases made with by specific intenbon of donabing the paintings. The
Minister conceded hat this argument depended on the Court decvpting the proposition that the Waxpayers’ varioms
purehages of pamtin g constituted one single transaction,

22 Since | have already concluded that the laxpayers” intenlion o ot 8 “bergem” 15 msufficient o conssitate an
imsniion to cngage inan ddventere in the nature of trade, it follows thar their first few purchasss camaol somehow
ealour subsequent purchases made wath the knowlédge of the tux advartapes snd with (he iniention to donate the

PaIMAEIES,
23 In aey event, bdo not accept that ibe @npevors parchased the Mormissean paintings a2 gne single iranssction

The Tax Lot jucige's findings of fact seeifically state thar snes the taxpeyers learnad of the 1ax advantages patan-
tizhy 3vallanls 1 chem, “eidzequent acduigitioss ware for the pumces of danation” Mr, Zelinskd olso festified that
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he "becarne sware of the cultugal progerty denaron [L.] very saly i the spong of 1984, of ool m the month of
March, 1984, By the cnd of March, 1984, the Laxpiyers had cody parchased sight of their 215 paintings. In [ser, the
mxpivers purchased ihe Morrizssema artwork m 27 different batches, Farthesmons, the tampayer refised 1o buy all the
Mommisgans st ofleed to them, inpead deciding on & individual basis whetber to buy paintings,

74 Cumalptively, ihis evidence demonsimas that the taspavers engaged 19 @ sevie of transactions, and did not
simply engags in ane transsction. Thersfore aven il | were m accent (nt the laxpayers’ miention (o purchase theis
first few poimtings a5 & "bargain® cousld comstitubs an adventore i fbe nntnre of rade, wheh 1 do nod, the vast major-
ity of the (aapdiyers’ porchases were made with 2 view do domating them,

The Tarprrey’ Donation Porchases

2% 'That sald, can gropeity that i porchased solely For the purpise of donotion constinae an sdventues i the na-
e af trade? Doy visw, It cannot

26 Ia Fregses v & [FRED] Major ). conaluded that "[fhe first regaireinent for anadsvenhare in-the nature of trade
i& that o imvodve a8 “scheme Tar profi-making “[CM000 The taapayer must have n "logitimate mtzniion of paining o
prodat froms the dranssction [ PRI Latsr in his jadgment. e addsg tha "[rjelemes entensd im0 with the intsnticn
of arzanirg o businesy Jors would ned gualife as adverhoes in the pature of fade and would be tantamount 4o o
sham. "[EN22] ooy visw, the paindoegs parchaeed by the axpaysrs (hat were purchaged with an intEntion o denads
canpat be considered 1o be purchased witle a legitimate mtention of galneag a peafit, Inthat sense, the faxpayers' pur-
chases were like schemes enterad imo with an inlention of creating & bismess ks, which bMapor 1 copclodes coutd

mat gualify a5 an adveniure indhe ootere of rade

27 Sunidecly, m Lesneen v Minisior of Mationa! Bevernus [FN2S ] Hugessen 1A, held that "ax considesations” and
"an mﬁﬂinmﬂ 4% u.:‘l'-'hnll.lg_n' camual “properly |se eiprmmmaiive af whether ar not any ii‘-l'ﬂ'l". Irarsaction s a 1|'3;|l|'|_3L
pparatian "[FH24] e added that "[o]fdle te aaving of txes & eloarly an imparant cangidesabon in the eondust of
ey modem basiness, T do oot hink it oo gooperiy be said that & Fansaction whoss sole purpase s &6 reduce the fax
oiberwise payabld by 8 Eaparyer i, for thal reeson alone, an ndventire i6 te nanse of Gade'[FMI5] In the sama
vein, Hugsseen LA, hedd n ddolomer v 8 [ERG] that thesxpnysrs soduction of tax “cannot by aselfbe o nxpaver's
bussiness for the purpass ol the freome Tax dep "LNEY) He added:

Toput the matier-another way. for an aetivity io qualify 5 o "buginess” lhe axpenses of which are dedweti-
ble under paragrapls T8{1a], it musd ol ealy be one engaged m by the taxpayer with a Teasonsble eapects-
tion of prafil, ut that profit owst be anticipated o fow from the actviey izell miker 1han exclagively from
il provvibons of 1be daxeng stadute [F25]

28  I'would alaoadd ther the: taagayers’ dosntors are entirely consiszit with the joint operatioa of s Ac and of
the Cwieerel Pragerny Export and Taport Ace, and that 1o forbid the dechactions songht by the taxpayers in the cir
cumstinces of this sppeal would effectively frusirete those obyeciives, b A Gallary of Gatario v, Caneda (Culraral
Froperiy Expore Seview Boord), [FH29] Rotiwicin ], eddressed ihe objective that Paclidment sought o Fulfill when it

provided the inoentoes il did:

The purgoss of ts kegislation [Ce the Cufuined Propety Evparr and Tosport Ae] 18 10 provide a8 meche-
nism tn preserve the natlonal heritage of Canada throuph @ combination of expon controls, preferential
rights of purchaze for desigrated culural instilutions and inzome @x incentives for those whe donate Ca-
sz cultierdl] prgerty o sisch desiprated [nstiiioms.

The besic seheme of the {Cultural Propeety Expaet and bepor det] and its companion provigions in the fn-
e Tox Acd 15 to combine an inesntive — prefrendial 143 weatment on the gifl or sale of Canadian cultural
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peopeny fo designated mstiiutiong, with cerain resteictions on the-expont of Canadian culmural property
[ JIEN30)

Thie Troomaars' Sreamfaey feteiiian

M In his reasoas for judgment, the Tax. Coart jodps ssated that "if the [taxpavers] had 2old the Mormsseau Am at
Ihe game trses and 0 the same Tve basches and &1 1Ko same valoes as the five acian) doantions o public polleries,
those hyporiwiical sabes would have been adveniores o the whrirs of rade"[FRI LY on the beris of the secondary
inlenln concsst deveioped i Baciae v Sl o) Metfone! Bevanne{FN31]-and De Solaberry Beallies Lid v

Mintyier of Nosong! Sevemne [FRE3]

30 Paring sl erpomeent, the M ousler sebmiibed altemabiely that the expayvers purchased the Momiasean paint-
mgs wilh A sceondary mtentlon o ergege. i sn adventute moshe rature of made, In part, be supported his submis-
sions on e bazis of the following poction of he cross-examinaticn of Mr. Zelinski

), Mo, aar, when o participaisd in this veardee — when you gol into it 43 an invesiment and vou were
thinking about the podential apprecantion and e were thinking about this batle-in gam, isot it tmae that the
enly gy that the baili-io gain or potenbnl nopresifion cowld be reaiized or crvstallized would be by way
o 1 prfentinl sale of the painting2?

A Ewerbuglly
) Booyeie weed sayisn 1 soursa]F, "Eventeally, this soaled be sold fora pein” coment?
FLSR ST

3 In Recow, Mogl T beid:

1t 15 oo, m fact, suificient o fnd merely diss i 6 purshaser hid stopped io-think at the moment of the pur-
cliese, ne wonkl be pbliged o admil that if 22 e conclusion of the purchase an atimctive offer were made
o by G el ezl iy, For guery posace boyeng [ U] & padnting for hiz houss [ wiold be obliged io ad-
i, 25 s person were broest nd of the ronsavdon were nof based exclusively an a ssntimental stiach-
ment, dlial i e were olfered o adliciently kigh price 3 mioment ader the puerchase, e would ressll [FN34]

32 Moell pdded ihal & "secondary inizution™ o recell 20as 16 constibute an adventure in the naners of trade only
exists whare the purcheser bing in his or bec minad, *ar the mementof the purchase, the possibikity of reselling as an
aperating mofiation for the acquisition "IN Sueh an opersting motivation cannol exist merely because & tax-
prver corsiders that eventually, something could be sokd for 8 gain. Mors 15 needed.

33 Morover. 8 taxpeysr's szeondary infentinm soqnires importancs enly where a taxpayer's primary insention s
frusfraled ar proves impractionble, o Pringiplee of Conadion fieme Tox Low, [FN36] Peter Hoge and Joanie
Mages aot2 thar o secondary inteation hecooes mareial whers “the peimary purpass prowes mpracticeble "[FN37]
In an amivie entitied " Advonine or Concen: i e Nators of Trade, TERIZ] Robest Baam and Sienkey Laiken ex-
peain that "[tThe conespd of secondary bemiien was developed by dle counts o deal with siteations in which thers
wag evidence thal o primery intention so hold st assed a5 o capial Investment [...] wae fustraced .- ]."[FN39] Simi-
&Ly, fui an article entitied *Copieal Versus Incoms,"[F40] O Bemard Mormis podes lhot secondary mieation is ex-
amined “in the event taat the primany mtent is Suetraded “[FN41] And fnafly, paragraph 5 of Revesue Connda's
Intesprewstsrn thullestn T1-2PHR also confirms Lhat & secondary inléntion applies oaly when: "the main or primary
IS LEe 14 dhwarbed.”
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34 u the cireunstances of this appezl, the raxpaysrs’ primary miention was nof thwared: they puschased their
paintings sither with no specific mtention, or with the inention 1o donate them. Since they carmied oul thal primary
intenbion, iy secondary mtrtion they might haie had i (mmaterial to whether they wers eagaped io &b sdventure

un the naétare of frode

3% Finallv, 2 secondary intention oo resell st a profit only scquires. pupertance whees & axpayer follows (hrough
afl thet imention. Again, the suthors of Frincives of Cuivdien Tucosse Tor Low explain thas @ "trnsection will be
Tield e be sn svooust of mecms rather thaw capial L. 1F the secondary mienbon i carmed sat,"[FH42] Pasagraph 5
of TT-F14R siwo staras that *if this secondasy inlention s carmied oot any gain realized om 1he sale usially will be
nxed a3 business incpme ™ Since the axpayers did not carmy aul any purported sstondacy inbanlion thay naight have
fanel, thivie imlenions camsot tasfonm Bedr oo Brero decizoon 1w aot Tollow through on that sscondary insention &0 a5
b inake (8 appeer gz if they did do an,

Foair Marked Vadee of the Pafringy

36 AL trial, six wiinesses westified wode Teie cnarker velue of the Morsissean srowoedd. Fowr of those wilnesges wers
qualilied a8 experic One of the @rpayen’ expers valued the Morrigesu artwork sl 21104795, The oniginal
PADAL apninisal submdited by the laxpavert to the galdres snd musesms 0 which the paiplings weps svennsally
donsied clarmied that the fair marked vakue of the arvack was $992.900. By contrass, the Mimister's expens valued
the borrissess ant ar B2535, 155,

37 as previously mennoned, the Tax Coorr judge did oo accept amy of (be expans’ conchsions, He then quoted
il following passage from Dby v R and conchedéd thar the Bur marker vabee of the arbwork was 560,000

Whils i has frequenily been held shar @ Courl show!d nor after considering all te expert and olher evi-
dapze merely adopd 1 fgure sonewhérs hotween the figure sought by ihe conlending parties, it has alss
bzsn hald that the Coword meay, when i does not find the evidence of any expert completely satisfang or
conclusive. noe any ooimparabis especially apt, form it ownopinion of valustion, provided this &2 always
based on the careful consideration of ail the conflicting evidence, The Bgune so arrived at need not be that
supzedted by my eapert or contended for by ihe paries [FH41]

38 Coursal For the fawpayers agresd Dat the Tax Court judse was entitled to foem his own opinion of valuation (g
mecardance with Bififiy

38 Inory view, Lhe Tox Count judge's determinaiion of valustion was reasonable. Bibpy i consistent wiik Urls
FAS fudprment a0 Cwior v B, [EN34] where the Court held

I 4% ot i ay thist the Troal Juzs is the treer of ol and be is ihosesnitled o accepd or reject, in whale or
in part. any of the evitenca adduced befome Bim In this casa ke acosped some of the evidence but be re-
girid in gl zazez the methods, at least m gan, wherely the cxperts andved at their vahialions. He wes enti-
i e e 2 gl umless it cnn be suid that therzadfter he procseded on a wrong principhe or thet be made a
pul padlie esvor in reaching his own conclugions 05 1o value, we sugld not to interfers with this findings. We
bave: nor becn persuided by the arguments of counsel that be procesded on a wrong principle or made any
sch eror. Cerainly be appears g have adopted pare of the methods wsed by the witnesses in making thedr
calcalations bat ia using omly panis and oot the whofs of their respective methods we do nat believe thst be
erred i faw, Certainly, withoul the advantage of having seen and heard the wilnesses, we are not in the pos
Filion Fl::rEB:n' that he swrongly rejected the evidence of any ooe [ -] nor sould we [_.] substinne cur view of
Ll Frim.
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46 In this case, (he Tax Court judge coosidersd each éxperta appraizal methoda, and tmc:!u:tndlma: o e
miethod wes satestiing, Fe then ansved af his own apinion of valuation basod o the carefil consideration of all the

eonfilcting evidonss.. Tnoso doing, [ do ot tuink that he proceadsd an 8 wrong P"i”‘tiP!_E or made & palpable éror,
Accordingly, the trapayers cross-appeal af e T Cownt jodee’s determinazion of the fair markel value of the paimt-
= ings should be dismisssd,

fnteresi
41 Forwonvenienee, | bave teproduced the izt oPrubsection 1611 el be Aot below:

TEIDT] Whese ot nny finoe-afier the day oroor hafoee whizl o texpoyer is reguired 10 pay e remaimder of
bt L Pryuble vader this Part fior @ tacsssom pra

[} the nonmant oL his tas payslie for G year wncer ikis Parbexceeds

b e dggregate of all amounals sach of wiveh 8 an amount pasd 8t or hefors that Gme o accoant of
fi tax pavable and applied s anibar deme by the Minister against the mxpayer’s lizbality for ao smeunt

E payable under this Part for ke yean,

the per=on lake b pay e tax shedl pay oo sthe Reseiver General interest at the prescrbed mte on the ex-
- oEas |:.|;||11p|,:|r\r:;|. for jhe perigd dierng u_-.l@_rhq:l. axerss 14 autstanding, Imuphasid'zlid.bd]

PR Liqaegoe. & one dade quekienJue posdolens b e oy |2 comriboiabie: Sait, ni plist dare, benis en
st de Lo prdaciioe portie Gg prodaine s ddelzesnion de rovenn poor une aonde d'imgposition,

() le moninne de Fimpdt pavable por e contribesble pour Vannde en verm de In présente. parmie est

T L T

v nu ol g momtints dant ehasin représanie un moninat paye au plus tand & cotte date queloongue
Au e de sen Inpol paysble e impitd & compier de cetle date quelcomque par le ministes sur le moo-
tagrs disd L oeninbuabie ey ndeonkbe enoverie do la peésenie partie pour 'nande,

li persorme redevahle de fimpon doi verser an receveur géodral des inidrse sor 'excedent, czlons au tanx
poeserl pag ia periode pendagt laquells oo engddend eat mpee. [mos italigueg)

41 The mxpaye sabmif 1thal since the Minisize sasne o] the tpivers’ reumns in 1983, subsection L&1(1 ) af tha
Act onby cplities the Minimer 10 arsees dserest o the date ol by pesssessment. Prior to thar re-asscssment, the
Taxpavers wers insuedl on assessment. The taxpayers suhmit thar since swubsection 152(8) states, isder olin, that an
aaseasment i “deemed to be valid and bivding," no tex amount can be sand w be "ousanding” wnil the reassess-
rent was made. In ofher words, subsection 16T of the Act s Vmied by subsection 152041,

43 In & w MeElnty Trangpon Lid [FRAS} Wikion 1. eoncluded that the Conadian tax system *is a self-reporing
and self-necenging ane which depends upon the honssty end integrity of the taxpayers Bor its suecess "[FIN46] To
ctept the argument that subkection 16101} of the Act cnly peonite the Mindsier 15 mpose interesi on tnxes as of the
date of the Minister's reassessment would encovmage taapayas W0 underestimate txes that the Act requires them 1o
pay, while (hose dishonest tixpayvers would et content with the knowledge that the Minister could only impase
inferest on bxes owiog 85 of the dube of 4 laker reassesument Ty tha Mineier.

44 The sixpavers arpuments e alsoe moomsistent with the plesn Tangaags of subsection 16141) of the Act. which
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permizs the Minster o inmpase misrst for tie piod during which excess tanes are "outstanding * "Outstanding” is
broadly defined in the third edition of The Shorter Oford Dicvionary ag "thet sands over, tat remaing undeter-
ke, wieribed, o unsld? Simply pul, e tha & lexpaver undsrestimates from ks or her tax rebarm are unpaid
and are thorsfone outdanding, regardless of (hs dots on which the Mirister reassssses e (Repayer,
4% Aceocdingly, Twould daanvies (be texgavers’ eross-appenl ou the inieres) iague
Conclustim
46  To =wmmacize, | would dismiss tbe Mirmstee's appeal on the irswe of the dedwciibificy of 1be donetons from
faxable moome wod the related issue of whethar the ficpavers were peomitked o ke advantage of subparagraph
ASCHMeKI U of the Ael | weald alsg dismizs the ixxpavess’ shans-appeal on both ibe valuebon wsue and oo the ins
lercdl destnn, AR previouwdly snenbionsd, counsel far botl the Minister and for Mr, Pustion opresd so diseoatinue bath
ihee appeal et the crops-spres] in Docket A-T4T-05 withent asy conr sonpeqoentes | concur, n vies of the divided
success in e 2ppeal and ihe dross-appeal, the reapondionts abeehd have ape-hslf of thelr costs.
Apmia divmizred,
ErML, Bk of Commony Defotes (7 February 1975) a 1025
R, fhid
B PP =T TR L
IHA, Seo Wdeaew K HUE, S6 DT 1308 (T80 e 1600,
EME. #Flwwer, puare pf 60T,
EMG, Excerpt of Evidence of Rober E. Zelinsds, Day |, p. 109, 1L 5-11
N7, (9431 B3 10 T.EL 5 4R {Fed T.D.L
ER¥A. Hiewi, s &t 1611,
EMY fEva & 1AL,
Ei k. S G IR0,
P10, Phed at 1557,
EML2, Maid wx 1640
EMLY Mg ar 26010,
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