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JOHN MCDERMOTT
Plaintiff

and
JOSEPH BERTRAM MCLEOD and MASLAK-mMCLEOD GALLERY INC.
Defendanfs

(Court seal)
STATEMENT OF CLAIM

TO THE DEFENDANTS

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plainiiff. The
claim made against you is set out in the following pagas.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Onfario lawyer acting for you
musi prepare a sfaiemeni of defence in Form 18A prescribed by the Rules of Civil
Procedure, serve it on the plainiiff’s lawyer or, where the plaintiff does nof have a lawyer,
serve it on the piaintiff, and file it, with proof of service in this court office, WITHIN TWENTY
DAYS doffer this statement of claim is served on you, if you are served in Ontario.

If you are served in another province or termitory of Canada or in the United States of
America, the period for serving and filing your statement of defence js forty days. If you
are served outside Canada and the Uniied Siafes of America, the period is sixiy days.

Instead of serving and filing a statement of defence, you may serve and file a nofice
of intent o defend in Form 18B prescribed by the Rules or Civil Procedure. This will enfitle
you fo ten more days within which fo serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST YOU IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO DEFEND THIS
PROCEEDING BUT ARE UNABLE TO PAY LECAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU

BY CONTACTING A LOCAL LEGAL AID OFFICE.

_IF YOU PAY THE PLAINTIFF'S CLAIM, and $2500 for costs, within the fime for serving and
filing your statement of defence you may move o have this proceeding dismissed by the

court. If you believe the amouni ciaimed for cosfs is excessive, you may pay the
plcun Nslging andy$400 for costs and have the costs assessed by the court,
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JOSEPH BERTRAM MCLEOD
118 Scollard St. Toronfo, Ont.
MSR 1G2 Canada

Tel: 416-944-2577

Fax: 416-922-1636

AND TO:

MASLAK-MCLEOD GALLERY INC.
118 Scollard St. Toronto, Ont.
MSR 1G2 Canada

Tel: 416-944-2577

Fax: 416-222-1636

THIS ACTION IS BROUGHT AGAINST YOU UNDER THE SIMPLIFIED PROCEDURE PROVIDED IN
‘RULE 76 OF THE RULES OF CIVIL PROCEDURE.



CLAIM

[ The plaintiff claims as against both defendanis:

(@)

(o)

The Pariies

The sum of $15,500.00 representing the purchase price of the Painfings (as

described below);

The sum of $2%,000.00 representing the loss of invesiment refurn on the

Paintings {as described below);
The sum of $25,000.00 in punifive damages:

pre-judgment and posi-judgment inferesi on fhe sums claimed in
subparagraph {a) pursuant fo the Courfs of Jusfice Act, R.5.0. 1990, c.

C.43, as amended;

post-judgment interest on the sums claimed in subparagraphs (bj, (c) and
{d) pursuant to the Courts of Jusfice Act, RS.O. 1990, c. C.43, cs

amended;
cosfs on @ substantial indemnity basis; and

such further and other relief as to this Honourable Court seems just.

The piainfiff is an individual who resides in the City of Toronfo in the Province of

Ontario, and is o professional singer.

The defendant Joseph Beriram Mcleod ("Mcleod") is an individual who
resides in the City of Toronto in the Province of Oniario, and who from fime to
fime has camied on business as Maslak-McLeod Galiery and through Masiak-
McLeod Gallery Inc., a corporafion acting as his personal agent, for which he

is the sole officer, director and shareholder.
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The defendant Maslak Mcleod Gdllery Inc. {("MMGI"} is an Onfario
corporaiion camying on business as an art gallery, one location of which is

located in the City of Toronto, in the Province of Ontario.

Purchase of the Painfings

In or dbout August, 2003, the piainiiff visited the defendants’ art gallery, which
advertises to the public that it is a gallery specidlizing in the works of First

Nations arfists and, in particular, that of Norval Morrisseau.

The defendanis hold themssives out to be experts who thoroughly and
critically investigate the provenance of the works they sell. Furthermore, they
hold themselves out as trustworthy agenis fo their clienis on whose experiise

such clients may comfortably rely.

The plaintiff undersiood the defendants to be experts on the art of Norval
Morisseau, and relied upon such expertise as a representation, wamrantes

and guarantee of the authenficity of the works sold by the defendants.

At the defendants’ galiery, the defendani Mcleod showed the plaintiff
several alleged Norval Momisseau painfings, including the three painfings
titled “Sacred Bear Children" which is daied 1971 (“SBC"}, "Self-Porirait”
which is dated “circa 1970's" {(“SP"), and “Animais of the Woods” which is
dated “circa 1960's" (*AOTW"} {the three being, collectively, the "Painfings”).
The price of the Pdinfings was $9,000.00 for SBC, $3,000.00 for AOTW, and
$3,500.00 for SP, for a total of $15,500.00.

Prior to committing to the purchase of the Pdinfings. the plaintiff asked the
defendant Mcleod about them. Mcleod responded by saying a few words
about their beauty and quality, and by discussing Norval Morrisseau. Thess
statements, infer alia, assured the plainiiff that the painfings were authentic

works by Norval Morrisseau.

Relying on and believing the defendants' represeniations regarding the

authenticity of the Painfings, the plainiifi purchased the Paintings on or about
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13.

15.

August 26, 2003. He paid the defendants $15,500.00 in cash.

+ the fime of the Painfings’ purchase, the plaintiff's reasons for buying them
were that he admired Norval Mormisseau's work and he beiieved that such
works represented a sound financial investment. It is o fact that authentic

works of Norval Morrisseau did then, and do now, represent sound financial

investments.

At the time of the purchase of the Paintings, the defendants provided the
plaintiff with appraisals, made for the plaintiff as the purchaser and owner of
the Paintings, confirming that the Painfings are authenfic works of Norval
Morrisseau. The appraisals make no mention of there being any problems with

the provenance of the Painfings.

At no time did the defendant disclose fo the plainfiff cerfain crifical
information relevant to the Painfings that was within the defendanis’
knowledge, which information included, infer alia, the facts thatf the Painfings
are of a species of Morrisseau pdinting that was then (and sfill is} the subject
of significant and persisitent disagreemeni regarding authenficity, and that
the defendanis were specifically prohibited by Morrisseau himself from acfing
as authenticators of his work on the basis that the defendants had, infer aiia,
allegedly been seling and authenticafing large quantities of fake and/or

forged Mormisseau paintings as a part of a fraud scheme.

Furthermore, at no fime did the defendanfs disclose 1o the pldintiff that they
knew that one of the Paintings, SBC, had been specifically identified by
Norval Morrisseau himself, in o sworn and witnessed deciaration, dated April

24, 2003, as a “fake and imifation” {the "Declaration”).

The plaintiff has investigated the likely source of the Paintfings and discovered
that they appear to have been made by a fraud ring operating out of
Thunder Bay, Ontario. The fraud ring is run by an individual by the name of
Gary Lamont, who at various times has employed various forgers, including
local artists Benjamin Morrisseau and Timothy Taif, to produce Iarge numbers
of fake Norval Morrisseau painfings. The resulting painfings are then sold on

the internet, by phone, and in person to various collectors, resellers, dealers
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and guction houses for resale, which reseller enfifies include both David Voss
and Randy Potter, both of whom the defendants have referred fo as having
handled Paintings sold and/or authenticated by them in the past. The large
numbers of fake paintfings produced by this fraud ring have deeply infilfrated

the market for Norval Morrisseau arfworks.

The Paintings are fakes and imitations and have no credible provenance. In
the alternative, if they are not fakes and imifafions, then as o result of the
controversy over this species of painting, their lack of provenance and the

Declaration, they have litile or no vaiue.

Had the plaintiff known that the Paintings were fakes and imiiations, or had
he known all of the relevant facts regarding the Paintings' lack of
provenance, the disputes over the provenance of the Pdinfings, the
prohibition and complainis made by Mormisseau against the defendants,
and/or the Decldrafion, he never wouid have purchased the Painfings in the
first place. Furthermore, the defendants knew, ought fo have known, or were
reckless in their disregard for the fact thai he would not have purchased the

Painfings if they had disciosed these issues.

Since the time of the Paintings' purchase, Norval Mormrisseau died, in 2007, and

authentic works by his hand have increased significantly in value.

Despite knowing, well prior fo the issuance of this claim, that the plainfiff is of
the view that the Paintings are fakes and imifafions, the defendanis have not

provided fthe plaintiff with any evidence of authenficity or provenance

whaisoever.

The Plainiiff's Position

20.

The plaintiff states that the Paintings are fakes and imitations, and that the
defendants knew at all material fimes that such is the case. In the alternafive,
if the defendants did nof know the Painfings are fakes and imiiations, they
had a reckiess disregard for the truth that such is the case, and they wilfully

persist in maintaining that reckless disregard as of the date of this pleading.
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23.

24,

25.

In the dlternafive, even if the Paintings are authentic works of Norval
Morrisseau {which is denied], the plainiiff states that the Paintings have littie fo
no value as a result of their lack of provenance, the disputes over their
provenance, the prohibition and compiaints made by Morrisseau against the

defendants, and/or the Declardiion.

As fakes and imitafions, and/or as works with a lack of provenance and, in
the case of SBC, where the authorship has been denied by the arfist, the
value of the Paintings at the fime of purchase was approximately $500, which
is $15,000 less than what the plaintiff paid. If the Painfings were authentic
Morrisseau works, they would, as of the dafte of this pleading, be worth
approximately $25,000 in the case of SBC, $12,000 in the case of SP, and
$7.500 in the case of AOTW, which would represent an investment return of
$29,000. Accordingly, the plainfiff claims said loss of purchase price and said

joss of investment refurn.

In the dlfernative, the plainiiff states that if the defendants did not know that
the Painfings are fakes and imiiafions {whnich is denied) then such lack of
knowledge has been the result of their negiigence in faiing o properly
investigate the provenance of the Painfings. and/or their wilful and/or reckless
disregard for the fruth, and such negligence inciuded their failure fo fully

advise the plainiiff of the lack of solid provenance for the Paintings.

in the further alternafive, the plainfiff states that in the event that the Paintings
are authentic Momisseau works {which is denied), then the defendanis failed
to advise the piaintiff af the fime of the Painfings' purchase of dll of the
critical facits relevant 1o the plainiiff's decision fo purchase the Paintings,
which facts included, inter alia, disclosure to the plainfiff that the Painfings are
of o species of Morisseau painfing that is the subject of significant and
persisient disagreement regarding authenficity, and thai the defendanfts
were specifically prohibited by Mormisseau himself from  acfing  as
authenticators of his work, and that they had been accused by Morrisseau of

seliing fakes and imitations.

The plainfifi states that the defendants owed the piaintiff a duty of care, and
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30.

31.

that such duty of care was of a fiduciary naiure, as a result of the defendants
holding themselves out as frustworthy, reliable, diligent experts and

appraiser/evaluators in the field of Norval Morrisseau’s art.

The plaintiff stafes that the defendants’ actions consfituie, infer alic and in the
alfernative, deceitf, fraudulent misrepresentation, negligent misrepresentation,
breach of fiduciary duty, breach of confract, innoceni misrepresentation,

and/or mistake.

The plaintiff states that the defendant Mcleod’s actions in relafion to the
plaintiff constifute acts and omissions outside the scope of his duties fo the
corporate defendant, which corporate defendant is merely his personal
agent, established for, inter alia, the purpose of insulating him from liability in

his ongoing sales of questionable, fake and fraudulent arfworks.

The plaintiff states that as a result of the defendants’ actions he is entifled o

be awarded the relief claimed herein.

The plaintiff states that because of the defendants’ deceptive and fraudulent
behaviour, the defendants have acted in a manner thati is properly described
as high-handed, madlicious, arbifrary or highly reprehensible misconduct that
departs to g marked degree from ordinary sfandards of decent behaviour,

and which justifies the ciaim of punitive damages herein.

The plaintiff stafes that the failure of the defendants fc supply an authentic

Norval Morrisseau painting as promised consfifuies, infer alia, a breach of

warrantee.

The plaintiff pleads and relies upon the provisions of the Sale of Goods Act,

R.S.0O. 1980, c. 462 and, without limitation, sections 15 and 51 thereof.

The pldintiff proposes that this action be fried in the City of Toronfo.
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ONTARIO

SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT TORONTO

STATEMENT OF CLAIM

SOMMER’S BUSINESS LAW
FIRM

2239 Queen Street East

Main Floor

Toronto, Ontario

MA4E 1G1

Jonathan J. Sommer
LSUC#42958N

Tel: 416.907.1085
Fax: 1.866.488.6403

Lawyer for the Plaintiff



